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Editorial:

Mental health, mental capacity, ethics and the law in the context of Covid-19

(coronavirus)

Abstract

The emergence of the Covid-19 (coronavirus) pandemic in late 2019 and early 2020
presented new and urgent challenges to mental health services and legislators around the
world. This special issue of the International Journal of Law and Psychiatry explores mental
health law, mental capacity law, and medical and legal ethics in the context of Covid-19.
Papers are drawn from India, Australia, the United Kingdom, Ireland, Germany, Portugal and
the United States. Together, these articles demonstrate the complexity of psychiatric and legal
issues prompted by Covid-19 in terms of providing mental health care, protecting rights,
exercising decision-making capacity and a range of other topics. While further work is
needed in many of these areas, these papers provide a strong frame-work for addressing key
issues and meeting the challenges that Covid-19 and, possibly, other outbreaks are likely to

present in the future.
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Editorial

The emergence of the Covid-19 (coronavirus) pandemic in late 2019 and early 2020
presented new and urgent challenges to mental health services and legislators around the



world. For this special issue of the International Journal of Law and Psychiatry, we aimed to
publish papers that examined the actual or potential impact of the global pandemic on mental
health law, mental capacity law, and medical and legal ethics. The range of possible
implications is broad and includes actual or proposed emergency legislation, negative
ramifications for the human rights of people with mental illness or impaired mental capacity,
the pandemic’s potential impact on justice for these populations and various implications for
legal and forensic practice in psychiatry.

There is strong research evidence that people with mental illness are at increased risk of
poor health outcomes and experience limited access to healthcare. The law is a critical tool in
achieving health justice. This special issue seeks to explore and elucidate the ways in which
law is and should be used during a time of unprecedented crisis in global health. Papers are
drawn from India, Australia, the United Kingdom, Ireland, Germany, Portugal and the United
States.

Several papers in this issue focus on challenges and changes to national legislation
prompted by Covid-19. Brown and colleagues (2020) examine the ethical, legal and practical
challenge presented by the isolation of patients in psychiatric hospitals in the context of the
pandemic, with a particular focus on English law. Ruck Keene (2020) explores ‘the
experience of a practising barrister in England and Wales grappling with the impact of Covid-
19 upon the Mental Capacity Act 2005 (‘“MCA 2005°) across a range of fields in the weeks
after the world appeared to change in mid-March 2020°.

Stavert and McKay (2020) focus on Scottish mental health and capacity law in the
pandemic; Farrell and Hann (2020) examine powers, procedures and protections under
emergency legislation in Northern Ireland; and Vicary and colleagues (2020) explore
coronavirus-related legislative changes for social care in the United Kingdom.

Elsewhere in Europe, Gather and colleagues (2020) provide an ethical evaluation of
developments in Germany, exploring the conditions under which changes in the treatment of
people under involuntary commitment are justified during the pandemic. Kelly (2020)
examines the urgency, necessity and proportionality of emergency mental health legislation
in Ireland. From Portugal and the United Kingdom, Moreira and Pinto da Costa (2020)
outline the impact of the Covid-19 pandemic in the precipitation of intimate partner violence,
while Gulati and Kelly (2020), in Ireland, focus on the role of psychiatry in relation to
domestic violence against women during the pandemic.

In India, Nadkarni and colleagues (2020) explore dilemmas around ethics and rights in
relation to forced alcohol abstinence during Covid-19. In Australia, Wilson (2020) discusses



the human rights of persons with mental and cognitive impairments subject to coercive
powers during the pandemic. From the United States, Drogin (2020) describes and analyses
forensic mental telehealth assessment (FMTA) in the context of Covid-19 and, finally,
Freckelton (2020) discusses ‘fear, quackery, false representations and the law’ - issues that
are especially acute at the present time.

As editors, we are delighted with the interest shown in this special issue and the
diversity of papers published. Taken together, this collection demonstrates clearly the
complexity of psychiatric and legal issues prompted by Covid-19, ranging from providing
mental health care to protecting rights, from exercising decision-making capacity to ensuring
the provision of accurate, reliable information to those who need it. While there will
undoubtedly be further work on many of these topics, the papers collected here provide a
strong framework for addressing key areas and meeting the challenges that Covid-19

continues to present to psychiatry and the law.
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