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Abstract

The climate crisis is a human rights crisis, and one of the worst affected groups is
children and youth. This same group has been key to climate action in and outside of
the courts. As well as engaging in numerous consultative fora such as cop, and in the
introduction of a General Comment on the right of children to a healthy environment,
they have gone on to become key litigators in climate cases/applications at both
national and international level. These justice processes are, however, notoriously ill
suited to the particular needs of children and youth. Child friendly justice is a concept
which has been elaborated in recent years by the Council of Europe. Yet climate
litigation is very different to the cases (e.g. in family law) in which children have
traditionally been parties — amongst other things it can involve very public campaigns.
This article considers child and youth friendly justice in the context of the climate
crisis through the UN Convention on the Rights of the Child, and through the concepts
of access, participation, interests, and judgments.
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CHILD AND YOUTH FRIENDLY JUSTICE FOR THE CLIMATE CRISIS 633
1 Introduction

The climate crisis is undoubtedly a human rights crisis. A recent IPCC report
outlined that the failure of humanity to curb global heating has already guar-
anteed irreversible damage, and that an additional 1.7 billion people will be
exposed to severe heat (IPCC, 2022). Children will be the worst and longest
affected by the climate crisis, and therefore children’s rights are an important
framework through which to seek climate mitigation. A 2019 Lancet Report
predicted that a child born today will be impacted by climate change in their
lifetime in relation to everything from food security to disease to poverty
(Watts et al.,, 2019). It is unsurprising then that “intergenerational justice” is
probably the most significant term in human rights in this century. Children
and youth have been driving activism and litigation against climate change
for the past three years. Although the outcomes can be perhaps described
as mixed in terms of legal success, there is no doubt that these actions are
dramatically altering the landscape of international human rights law (Daly,
2022). Despite their prominence in climate justice however, there is little
indication that those frameworks are well suited to the needs of children and
youth as actors.

The climate crisis creates an intensely unjust situation whereby children
and youth will pay dearly for the unfettered carbon emissions of this and pre-
vious generations. Brown Weiss defined “intergenerational equity” in 1989 as
equity of resource options, quality and access from one generation to the next
(Brown Weiss, 1989). Yet much of the focus has been on those ‘yet to be born),
and the interests of children may or may not be taken together with those
of ‘future generations’ (Daly, 2023). One of many differences in the interests
between children and those yet to be born in climate cases is that children
are increasingly the actual litigants. Although children’s rights are sometimes
invoked in litigation, there is little academic analysis of the experiences of chil-
dren themselves in relation to this, or consideration of the procedural rights
children have during these cases (and what obligations adults might have to
them). Close examination of these points will be necessary for adequate elab-
oration of child friendly justice in the climate crisis. The UN Convention on
the Rights of the Child (crc) 1989 is the most ratified human rights instru-
ment. A children’s rights approach requires adaptations to justice proceedings
to accommodate the distinct needs and vulnerabilities of children, so that they
can participate meaningfully in the legal process (Stalford and Hollingworth,
2020). The question of how to make sure justice systems are suited to children/
youth is becoming increasingly important as child/youth-led climate cases
proliferate.

Downloaded from Brill.com 11/06/2024 12:46:5
» yia Open Access. This/is, a0,00e8 accsss article distributed
THE INTERNATIONAL JOURNAL OF CHILDREN'S RIGHTS 32 (202%) %32—‘661‘\:‘9;, \LE‘( :

https://creativecommons.org/licenses/by/4.0/



https://creativecommons.org/licenses/by/4.0/

634 DALY

This article aims to provide academic analysis for academics and others of
some of the main points which require examination in relation to child and
youth friendly justice in the climate crisis. Fraser and Henderson argue that
in the context of the climate crisis, lawyers have a responsibility to those such
as children who are traditionally excluded from politics and law. They also
urge scholars to design interpretive practices and methodologies to support
these groups in pursuit of helping the environment (Fraser and Henderson,
2022). This article aims to do this through focusing on the ‘child friendly
justice’ framework, and through consideration of some recent and ongoing
child/youth climate litigation. It does not provide an exhaustive list of solu-
tions as to how to ensure that climate justice is suited to children and youth.
For one thing, only further research with children and youth as partners can
provide this.! Rather this article aims to provoke and support reflection on how
to ensure that climate justice efforts are positive for children and youth, and
that they are underpinned by children’s rights principles.

It must be acknowledged that justice is much broader than UN complaints
mechanisms and litigation, and such actions are part of a much broader pic-
ture of youth climate action in protest, policy and numerous other arenas
(Bowman et al., 2021). Many countries have Ombudspersons specifically for
children, see, for example (Liefaard, 2019). Yet little is known about available
mechanisms for children to access climate justice at local and national level
(Child Rights Connect, 2022; Daly and Lundy, 2022).2 This article will, however,
focus on more “legal” and international law types of access to justice, that is,
courts and complaints mechanisms such as the Committee on the Rights of
the Child. It should also be noted that this article will understand children/
youth to mean under-18s unless otherwise specified, not least because “chil-
dren” is understood by the CRC to mean those under 18 years (Article 1). Yet the
boundaries are not clear cut, of course — the term “youth” is used colloquially
to refer to children/youth from age 12 but can be understood to extend to those
in their mid-2os (UN, n.d.).

In section 1, children/youth are placed in the context of climate justice, and
the extent to which children desire climate justice is outlined. In section 2,
the concept and standard of “child friendly justice” — first elaborated by the

1 The Youth Climate Justice Project, funded by the European Research Council 2023—2028
aims to consult children from a number of countries, including those taking climate
litigation, on what constitutes child friendly climate justice in the coming years. Further
information can be found at: https://www.ucc.ie/en/youthclimatejustice/.

2 See further https://childrightsconnect.org/child-rights-connect-in-action-responding
-to-the-unprecedent-mobilization-of-children-on-the-right-to-a-healthy-environment-in
-a-context-of-escalating-climate-crisis/. Accessed 6 December 2022.
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Council of Europe — is considered. In section 3, the characteristics of child
friendly justice are considered in relation to the specifics of the climate crisis.
It is outlined that it is crucial to view child friendly climate justice through the
lens of the UN Convention on the Rights of the Child. Within this, four con-
cepts are suggested. Children should have access to justice, for example to have
their applications heard on their merits wherever possible. Children should
enjoy participation rights such as information and support. Children’s inter-
ests should be properly considered both by their adult representatives as well
as by judges. Finally, it should be ensured that judgments take account of the
children’s rights framework, and that they are delivered in a child friendly way.

2 Children/Youth and Climate Justice

2.1 Child and Youth Activism
Children and youth have been notably prominent in climate activism in recent
years. In 2018, Greta Thunberg made history as a lone protester outside the
Swedish parliament, sparking the global Fridays for Future movement. Youth
had long been prominent in climate activism however. US environmental
activist, Xiuhtezcatl Martinez, has been advocating for conservation since
early childhood (Martinez, 2021). In 2016, young people from Standing Rock
launched efforts to stop the Dakota Access Pipeline. Children and youth are
also becoming more visible in international efforts and standards in relation to
the climate crisis. UN and other documents are gradually turning to the inter-
ests of children — the Report of the Special Rapporteur on Human Rights and the
Environment (2018), for example, outlines that States must do more to uphold
the rights of children in relation to environmental harm. The UN Committee
on the Rights of the Child released in 2023 a General Comment on Children’s
Rights and the Environment with a Special Focus on Climate Change, informed
by extensive consultations with children themselves.3

These new developments are exciting and ground-breaking, and bode well
for the involvement of children in setting standards in relation to the climate
crisis. However, problems abound. There can be particular difficulties in some
countries for children and youth in relation to finding the opportunity to seek
climate justice. Hung-Chieh outlines, for example, cultural disadvantages in
Taiwan including undue emphasis on academic performance, low levels of
awareness of assembly rights, and parental intervention. This has the effect of

3 See at project website: https://childrightsenvironment.org/consultation/. Accessed 3 April
2022.
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‘preventing any attempt for young activists to freely participate in the climate
movement. This cultural oppression can be manifested as tangible school reg-
ulations and laws, or as intangible social norms’(Chang, 2022).

Added to this, countries frequently do not include children and youth in cli-
mate policy — making. UNICEF found in 2020 that only 34 per cent of 103 coun-
tries with new or revised climate plans (Nationally Determined Contributions)
could be classed as “child sensitive” and in only 12 per cent were children actu-
ally consulted (UNICEF, 2021). Where children and youth do access processes,
they can be left disappointed and disillusioned following their involvement.
As Thew et al. point out, participation of children and youth in climate govern-
ance can be tokenistic and lack meaningful consideration of their views and
wishes. Decision-makers and other adults can hold discriminatory views about
children and young people, assuming them to be apathetic, lacking in insight
and solely in need of education. This can result in feelings of frustration and
lead to the disengagement of children and youth from formal climate politics
(Thew et al., 2020).

2.2 Climate Justice

Climate justice is a “flexible umbrella” which can be understood to mean using
law and human rights to tackle the climate crisis (Aliozi, 2021). Climate justice
literature is a new frontier, and the position of children with in it is almost
entirely absent. There have been calls for ‘enrichment’ of the international
literature ‘with scholarly studies of the highest possible standards, aimed to
develop a better, stronger and more effective climate justice field’ (Aliozi,
2021). There are access to justice issues particular to children which have yet to
be theorised in academia.

In a particularly exciting development in climate justice access, young
activists have begun to access courts and other complaints mechanisms. This
is likely related to the difficulties that children face in accessing other justice
processes such as participation in policy-making. It is also part of a pack-
age of climate advocacy efforts across different spheres. Greta Thunberg, for
example, was one of the petitioners in what was probably the highest pro-
file international climate petition to date (Sacchi, outlined below). Climate-
related applications to numerous national courts involved children, including
Canada (Environment Jenesse v. Attorney General of Canada, 2019), Australia
(Sister Marie Brigid Arthurv. Minister for the Environment, 2021), and Columbia
(Corte Suprema de Justicia, 2018).There have been some significant successes —
a French court found that the state had failed fully to meet its goals in reducing
emissions (Association Oxfam France et ors v. France, 2021), and the Supreme
Constitutional Court in Germany held that the government’s measures in the
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Climate Protection Act 2019 were insufficient to protect future generations,
and therefore violated their human rights (Neubauer et al. v. Germany).

In many cases, efforts continue. The juliana v. United States (2020) case
involves a lawsuit filed by 21 youth plaintiffs against the US government. They
assert that the government knowingly violated their rights as well as the duty
to protect public grounds (based on the public trust doctrine). In 2020, a Ninth
Circuit panel held that the plaintiffs lacked standing to sue and the case con-
tinues through further applications. In 2023 the landmark ruling in the US case
of Held v. Montana could perhaps be described as the first big win for youth-
led climate litigation in the US. There are also cases which do not specifically
tackle climate policies, but nevertheless are very relevant to the climate crisis,
such as the attempts to prevent coal mining in Australia taken by teenagers
in Sharma and others v. Minister for the Environment (2021). In this case, the
federal Court of Australia agreed with the applicants that the government had
a duty of care to avoid causing climate harm to children, though this was over-
turned on appeal.

There has therefore been ‘arights turn in climate litigation’ (Peel and Osofsky,
2018) with Setzer and Higham identifying over 2,660 climate cases globally by
June 2023, many of them invoking human rights (Setzer and Higham, 2023). It
is difficult to identify exact figures on how many cases exactly involve children/
youth, children’s rights arguments, or intergenerational equity arguments,
though efforts are underway to engage in this work, and it appears that over
100 climate applications involve children/youth (Youth Climate Justice, 2024).#

One of the most striking elements of children and youth litigation is that
cases have been taken at regional and international level. In 2020 six youths
submitted a petition to the European Court of Human Rights (Duarte) argu-
ing that the inadequate climate policies of 33 European states violate their
human rights (Global Legal Action Network, 2021). In 2019 youth activists took
a petition to the UN Committee on the Rights of the Child (Sacchi) under the
Optional Protocol to the Convention on the Rights of the Child on a Complaints
Procedure (OpIC), targeting the five largest carbon emitter signatories.> Both
petitions were deemed inadmissible due to the failure to exhaust domestic
remedies yet both nevertheless were groundbreaking petitions with exciting

4 At the Youth Climate Justice Project, funded by the European Research Council 2023-2028,
one of our programmes of work is to identify and analyse child/youth climate applications
and cases. We have established a children’s rights climate case law database for this purpose:
https://www.ucc.ie/en/youthclimatejustice/caselawdatabase/. Accessed 20 September 2024.

5 See a copy of the petition at: https://childrenvsclimatecrisis.org/wp-content/uploads
/2019/09/2019.09.23-CRC-communication-Sacchi-et-al-v.-Argentina-et-al.pdf. Accessed 2
June 2021.
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outcomes. The Committee on the Rights of the Child, for example, recognised
in Sacchi the possibility of transboundary responsibility for human rights vio-
lations (Parker et al., 2021; Daly, 2022). Such developments have prompted aca-
demic attention in relation to how these efforts by child litigants are changing
human rights law, and changing human rights law procedures (Lewis, 2021;
Parker et al., 2021; Daly, 2022).

There is much to be done, however, to elaborate on what these develop-
ments in climate justice mean for children’s rights. One element of this is the
question of how child and youth friendly these procedures are. This article now
turns to providing an overview of the main points which require further exam-
ination, as well as an initial framework through which to consider whether
climate justice is child and youth friendly.

3 What is Child Friendly Justice?

Ensuring that justice is child friendly is crucial for ‘levelling’ the playing field
and placing children centre-stage for decision-making about their interests
in a context where children lack political and other types of power (Stalford
and Hollingsworth, 2020). Child friendly justice has become an area of
intense examination in the past decade. A vast body of literature has devel-
oped pointing to the various ways in which courts, lawyers and others can
work through children’s rights when a child’s interests are being determined
in court (Liefaard, 2015; Daly, 2018; Liefaard and Kilkelly, 2018; Stalford and
Hollingsworth, 2020). This term was coined by the Council of Europe in the
context of its Child Friendly Justice Guidelines, published in 2010 — a collection
of international principles and practical guidance aimed at adapting the legal
process to children’s needs and rights (council of europe, 2010). Other regional
and international guidance, including the Guidelines on Action for Children in
the Justice System in Africa, also enshrine equivalent principles. Child friendly
justice seeks to ‘place a strong emphasis on meaningful child participation by
modifying structures and procedures’ (Jaffé, 2021).6

The Guidelines outline how children’s rights should be upheld before, during
and after justice proceedings. Whilst the guidelines themselves are extremely
long and detailed, running to 15 pages, in brief, the Council of Europe outlines
that child friendly justice is defined as:

6 Stalford and Hollingsworth (2020) argue, however that there should be a shift in terminology,
away from “child friendly justice” in favour of “justice for children”.
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Justice systems which guarantee the respect and the effective imple-
mentation of all children’s rights at the highest attainable level ... It is,
in particular, justice that is accessible, age appropriate, speedy, diligent,
adapted to and focused on the needs and rights of the child, respecting
the rights of the child including the rights to due process, to participate in
and to understand the proceedings, to respect for private and family life
and to integrity and dignity.

COUNCIL OF EUROPE, 2010

Child friendly justice intersects with numerous other human rights such as
due process and the right to information, and may include child friendly mate-
rials. Stalford, Cairns and Marshall (2017) note that though standards of child
friendly justice may not necessarily have been entirely transposed into justice
processes, there is evidence of efforts in numerous jurisdictions to accom-
modate more sensitively the interests and needs of children (African Child
Policy Forum, 2012; Daly, 2018). There have been campaigns seeking to embed
child friendly justice into everyday legal practice, such as the TALE (Training
Activities for Legal Experts) and ACRISL (Nolan and Skelton, 2022) projects.
The TALE project assists lawyers to develop children’s rights-based arguments
to present to judges and other decision-makers. The ACRiSL project aims for
children’s rights-based strategic litigation (ACRiSL, 2023; Nolan and Skelton,
2022). The Committee on the Rights of the Child emphasises the obligations
that those working with children, beyond state services such as ‘other adults
... and organizations’ (UN Committee on the Rights of the Child, 2003) have to
implement children’s rights in their work.

There is somewhat of a divide, however, between the child friendly justice
work which has occurred to date, and the climate litigation which is unfold-
ing at present. This is because the child friendly justice framework has devel-
oped in relation to family and criminal law cases — the kinds of cases in which
children have been almost exclusively involved to date (Daly, 2018; Stalford
and Hollingsworth, 2020). A new landscape has emerged, however, in which
numerous children are litigants in climate cases which are highly political in
nature, and this requires a revisiting of the framework of child friendly justice
to suit that context. The differences between the cases in which children have
traditionally been involved and children’s climate litigation are both numer-
ous and exciting. Stalford and Hollingsworth note some characteristics of chil-
dren’s cases in ‘traditional’ proceedings (Stalford and Hollingsworth, 2020).
Most children will not be physically present at hearings; and depending on age
and capacity, may not even be aware that they are taking place. In contrast,
children and youth involved in climate litigation have (generally) themselves
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chosen to be involved, and will likely be present at proceedings (see, e.g., the
description by Van Der Voo (2020) of the numerous children and young people
present at the Juliana hearings). These factors change significantly the dynamic
of proceedings, and potentially what child friendly justice might mean when
it comes to climate cases.

“Strategic litigation” is that which seeks to bring about positive legal and
social change in rights enjoyment (Skelton, 2017), which is what is generally
sought in climate cases too. To date, strategic litigation has primarily focused
on, for example, rights in the context of immigration, deprivation of liberty
and economic rights. Even in this space, academic work tends to consider how
to litigate strategically for children, rather than examining the position of chil-
dren as rights holders in the process of that. Only recently has research focused
on making strategic litigation child friendly. Fortunately, such examination has
come at a time where children have started litigating in relation to the climate
crisis.

4 What is Child Friendly Justice in the Climate Crisis?

As climate cases are generally very different to the types of cases in which chil-
dren have typically been involved in the past, there are a number of questions
to answer about what constitutes child/youth friendly justice in this context.
One crucial basis for determining what constitutes child and youth friendly
climate justice is, of course, the principles of the UN Convention on the Rights
of the Child (crc). The crc framework is imperfect for access to justice issues,
as T have argued elsewhere (Daly, 2018). There are a number of reasons for this,
including the failure of the crC explicitly to set high standards for children
in terms of accessing courts, having party status, having a right to be present
at proceedings and so on. This can be contrasted with the UN Convention on
the Rights of People with Disabilities (2006), which enshrines rigorous and
detailed standards relating to justice processes for that group (Daly, 2018).
Nevertheless, the crc provides a useful basis for organising an approach to
justice based on accepted children’s rights principles which have been agreed
to by almost every state on the globe.

There are a number of ways in which the crc could be used to provide a
basis for child and youth friendly climate justice, and the proposed approaches
here to child and youth friendly justice are not necessarily exhaustive. In this
article, I am suggesting that access, participation, interests and judgments are
a useful focus (see Figure 1 below). Other cRrc rights will, of course, be rele-
vant, such as the right of children to life under crc Article 6; which is closely
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Access Participation

A24, right to a healthy A12 right to be heard;
environment; A13 freedom of

A12 rightto be heard. expression/information.

Child/youth-
friendly
climate justice

Judgments Interests

A3 best interests; A3 best interests;
A13 freedom of A2 non-

information. discrimination.

FIGURE1 Child and youth friendly climate justice through the UN
Convention on the rights of the child

linked to the crc Article 24 right to a healthy environment and other rights
— the scope of this article requires brevity here. Furthermore, it is acknowl-
edged that crc rights are indivisible and interconnected as demonstrated by
the interconnection of the four concepts in the figure below. One has to gain
access to courts, for example, to enjoy participation in litigation — both are
underpinned by the cRc Article 12 right to be heard.

4.1 Access: Courts and Complaints Mechanisms

The first matter in relation to climate justice concerns how difficult it can be
for children and youth, as compared with adults, to access courts and other
complaints mechanisms. Without access to such mechanisms, children will
lack what Lundy refers to as ‘a “right of audience”” — a guaranteed opportunity
to communicate views to an identifiable individual or body with the responsi-
bility to listen’ (Lundy, 2007). The CRC provides a key mechanism for children
to invoke their rights in court — some cRc standards may not exist at national
level. For example, Article 24 of the CRC guarantees children the right to health,
including a healthy environment. Many states will not have enshrined such a
right at domestic level (see Knox, 2020). The ability to invoke one’s Crc rights

7 The use of the term here by Lundy is not to be confused with the term of art referring to the
entitlement of individual lawyers to appear and argue cases before specific courts.
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at domestic level therefore will be a crucial part of ensuring child and youth
friendly climate justice. The Committee itself refers in General Comment
No. 26 to the ‘multiple barriers faced by children in disadvantaged situations
in enjoying and claiming their rights, (UN Committee on the Rights of the
Child, 2023) and acknowledges that despite being at the forefront of working
for environmental justice, do not have legal standing in many instances (UN
Committee on the Rights of the Child, 2023).

Children will also face barriers to litigating cRC rights at domestic level.
In 2016 Children’s Rights International Network (CRIN) published a compre-
hensive report on access to justice for children around the world. One of the
findings related to incorporation — at that time only 94 countries had fully
incorporated the CRC into national law. A further 29 had incorporated the
CRC with reservations limiting its application. Less than half of all countries
allow the crc to be directly enforced in courts (Children’s Rights International
Network, 2016). Such low rates of accessibility of CRC rights in national courts
will inevitably prevent access to enforcement of cRrc rights for children and
youth activists.

Another crucial issue is the legal status of children — limitation of children’s
legal status is likely to amount to a significant barrier to whether children and
youth can access climate justice. Almost all states recognise the right of chil-
dren to bring a case in their own name, yet it is common for the ability of chil-
dren themselves to engage with the legal system to be severely limited, and to
require all of those under 18 years to approach the courts through a litigation
guardian. It is vital that children of all ages enjoy access to courts as independ-
ent individuals (Children’s Rights International Network, 2016). Without this,
they will not enjoy the right to be heard under crc Article 12. The Committee
states that children should have child friendly complaints mechanisms pro-
vided to them by states for violations of their environmental rights, including
the ability to initiate proceedings themselves (UN Committee on the Rights of
the Children, 2023).

Another significant obstacle to the right of children to be heard in climate
cases, at both national and international level, relates to potential difficulties
around admissibility. Where a petition is deemed inadmissible, it will not pro-
ceed to be heard on its merits. There are then numerous access issues in rela-
tion to climate cases which confront both adults and children/youth. Climate
litigation raises questions about the enforceability of human rights generally
in the context of environmental harm (Parker et al., 2021). Standing will gen-
erally be based on whether the complainant is a “victim” owed enforceable
obligations by the respondent state. Yet it can be a challenge to prove human
rights violations as a result of the cumulative effect of the actions of numerous
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states over a long period of time. As Lewis (2021) notes, child/youth litigants
have taken a confident perspective in their arguments in this regard, ‘relying
on advances in climate science and the growing recognition that preventing
global heating is a shared responsibility which all states must act upon.’ The
Committee on the Rights of the Child demonstrated a willingness in Sacchi
to accept the potential victim status of children (United Nations, 2021). It
also took a progressive approach by finding that, in theory, states may have
transboundary responsibilities for climate harms. To ensure children’s access
to justice, it is hoped that international courts (and other fora) will continue
to recognise children’s victim status in relation to the climate crisis, as well as
transboundary responsibilities for climate harms. To fail to do so is to deny the
scientific realities of the climate crisis, and to exclude children’s climate cases
from being heard on their merits.

Another crucial access issue at international level is the requirement that
petitioners first exhaust domestic remedies. In Sacchi, as noted above, the
Committee declared the complaints of the children and youth inadmissible
due to non-exhaustion of domestic remedies.? It is a key principle of interna-
tional human rights law that applicants must first exhaust all domestic avenues
before a case can proceed to examination on its merits, and most commenta-
tors were therefore in agreement with the decision of the Committee. Nolan,
for example, makes the point that finding it admissible ‘could result in the
Committee becoming a tribunal of “first instance of preference” for child rights
litigators’ (Nolan, 2021).

The decision of inadmissibility is not as clear-cut as it may first appear, how-
ever. There is an exception clause to the principle of exhaustion of domestic
remedies under Article 7(e) of op1ic where domestic litigation is ‘unlikely to
bring effective relief’. One important point is that perhaps the Committee’s
decision was justifiable in the instances of France and Germany, where youth
climate litigation was being pursued (and indeed in Germany had been suc-
cessful). Yet in other instances the failure to engage the exception clause was
less justifiable. In the case of Turkey, Cali points out that, ‘there is no domestic
case law precedent that would allow these children to have any prospect of
success to have the merits of their arguments to be assessed by Turkish Courts,
including its Constitutional Court, primarily because none of the applicants
were from Turkey and it would be impossible under Turkish law for them to
access Turkish courts without having some direct links such as owning land

8 The Duarte application was rejected by the European Court of Human Rights for the same
reason. See Duarte Agostinho ECHR Case: A bump in the road for youth climate justice? (2024)
at www.wy4cj.org.
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which had experienced environmental harm. Cali personally submitted argu-
ments to the Committee on this point (Cali, 2021).

Another issue to consider is that piecemeal national cases will likely be
incapable of securing the kind of international cooperation which is neces-
sary to mitigate properly the climate crisis. Chalifour et al. make the point that:
‘It is simply impractical and unjust for courts to require climate litigants to
play “whack-amole” in defending their constitutional rights, forcing them to
challenge each major project approval separately’ (Chalifour et al,, 2021). This
appears particularly unjust, given the timescale involved in such challenges,
and the irreversibility of many of the harms of climate change. Wewerinke-
Singh also emphasises the injustice of: ‘expecting these children to experiment
with largely untested, highly complex and expensive transnational litigation
strategies.’ Litigants, such as in the US juliana case, struggle successfully to
invoke constitutional rights in relation to climate policy issues which courts
usually deem to be the business of the Executive, rather than courts, to decide.
Given these domestic hurdles, Chalifour et al. (2021) argue that the Committee
will only hear complaints relating to the climate, ‘when it is almost certainly
too late to prevent the most serious violations of [children’s] rights’

There would appear, therefore, to be a number of legitimate reasons for
regional and international courts to rely in climate cases on the exception
clauses in relation to exhaustion of domestic remedies. This would, of course,
require a rather radical approach by courts, recognising that the seriousness
and immediacy of the climate crisis for children’s rights requires the interpre-
tation of legal standards in favour of applicants where justifiable. Fraser and
Henderson point out that interpretation is not a value-free or neutral activ-
ity: ‘Interpreting and advising on the law (especially the open-ended, transna-
tional norms common in human rights law) require the interpreter to exercise
judgment’ (Fraser and Henderson, 2022). Considering the traditional exclusion
of children from justice processes (Children’s Rights International Network,
2016; Daly, 2018) it is particularly problematic to witness decision-makers opt-
ing against interpretation which would uphold admissibility of these petitions.

Parker et al. in fact identify a trend in youth climate cases whereby appli-
cations are dismissed at a procedural stage due to a lack of justiciability or
standing (Parker et al,, 2021). Note Sacchi, for example, and several domes-
tic examples such as PusH Sweden, Nature and Youth Sweden and Others v.
Government of Sweden (filing date 2016), where the Stockholm District Court
determined that there had been no injury to the applicants where the govern-
ment had sold several coal-fired power plants to a company. Parker et al. argue
that this trend undermines the agency of children and youth, and is a denial of
their right to redress for rights violations (Parker et al., 2021).
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The Council of Europe guidelines emphasise that justice for children must
be ‘speedy’ (Council of Europe, 2010). Wewerinke-Singh notes that some of
the Sacchi applicants, particularly those from island States, may have fewer
than 15 years before they lose their homes to climate change (Chalifour et al.,
2021). The need for expediency is another reason that judges should incline in
favour of accepting exception clauses in regional/international applications
when it comes to exhausting domestic remedies. Litigation will take years at
national level, particularly where there may be appeals through a number of
levels of courts (note, for example, the Sharma case in Australia). Then, where
an unsuccessful national claim is to go on to regional /international level it will
also be a number of years working through that process. The Sacchi applica-
tion, for example, was filed September 2019, and the decision on admissibility
was released October 2021. Applicant Greta Thunberg had moved into adult-
hood by the time that decision was released. And of course this was only a deci-
sion on admissibility. Considering that IPcc reports inform us that irreversible
damage will be done within a number of years, our national and international
justice systems appear ill-equipped to deal with what constitutes an urgent —
many would argue the most urgent — children’s rights issue. The urgency point
is also a strong argument in favour of fast tracking climate cases - it is very
encouraging that the European Court of Human Rights did so in relation to
the Duarte application (Fraser and Henderson, 2022). Article 7 (e) of opric
also has an exception where domestic litigation would be ‘unreasonably pro-
longed’ In many instances, exhausting domestic remedies would take many
years, which is particularly burdensome for children, as it may mean that they
age out and would be unable to pursue a complaint via the Committee on
the Rights of the Child, and so in the Sacchi decision, this could have been
another reason to set aside the burden of meeting the rule of exhausting
domestic remedies.

It is also important to emphasise the principle of nondiscrimination
enshrined in Article 2 of the CrC and in other international instruments. The
protection of children as a group can be read into the term, “other status” (Daly,
Thorburn Stern and Leviner, 2022). Considering the temporality of childhood
as opposed to adulthood, there are significant Article 2 issues at play where
proceedings run to several years. Children taking a climate case — or any case
for that matter — are in a different position than adults. Failure to account for
this arguably engages the principle of nondiscrimination. Childhood is fleet-
ing, and there is great irony in a child litigant invoking principles of children’s
rights in proceedings that will last well into their adulthood. The principle of
nondiscrimination also arises in a number of other elements of climate justice,
for example in relation to the disproportionate impact that the climate crisis
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has on children as a group as compared with adults — this is further considered
under “interests”.

Another crucial element of the principle of nondiscrimination is that it
requires us to consider the access to justice of children and youth from differ-
ent backgrounds. Some groups may have even greater difficulty accessing jus-
tice compared to other children, and yet will likely be even worse affected by
the climate crisis than the average child. One important feature of the Sacchi
application was that there was strong focus on the rights of children from
Indigenous backgrounds (Daly, 2022). Amongst the CRc rights cited by appli-
cants in that application — the rights to life (Article 6) and to health (Article
24), which are typical to see in cases relating to the environment and human
rights — was the right of Indigenous children to their own culture (Article 30). A
number of the applicants were themselves from Indigenous communities, and
their personal stories of the erosion of their ways of life added great strength to
the application, as well as bringing attention to Indigenous issues.

4.2 Participation: Being an Active, Supported Participant

Article 12, as noted above, enshrined the right of children to be heard and to
have their views accorded due weight. This has, of course, become known as
“participation”, about which much has been written (Daly, 2018). When asked
in 2014 research, children had the following suggestions for the European
Commission (2014) as to how to help them to be involved in decision-making
about their interests:

In-depth and frank discussions, considering the range of possibilities,
compromising, suggesting alternative solutions, devoting time, open-
ness, developing trust, a trusted person, consulting peers, awareness of
one’s preference, and appropriate age.

This highlights the level of time and relationship-building with relevant adults
that is necessary for adequate participation of children in climate litigation.
Fraser and Henderson emphasise the duties that legal practitioners have to
ensure inclusion in climate justice processes of traditionally excluded voices
such as those of children (Fraser and Henderson, 2022). In doing so however,
care has to be taken that practitioners understand children’s rights and child
friendly justice. This will require understanding the need to build trust with
children/youth, and the need for child friendly information (Stalford, Cairns
and Marshall, 2017).

There are numerous examples of good relationships between lawyers and
youth litigants from which to draw. In the Sharma case, legal representative
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Jack McLean describes the extensive preparation of his law firm to work
with youth litigants — they engaged media advisors, counsellors experienced
in working with the issue of children and climate anxiety (Advancing Child
Rights Strategic Litigation, 2022) The firm also rethought their ways of work-
ing in relation to communicating; moving from formal methods to more infor-
mal methods, for example Whatsapp chats and live tweeting ‘for our clients
to break things down in plain language. Bella Burgemeister, environmental
activist and youth litigant in the Sharma case outlines the positive experience
that she had of working with her legal representatives: ‘I guess one of the big
things from me in this case was how well we were treated basically by ... the
legal team. It was incredible to see how positive everyone was being, and how
informed all of our litigants were during the legal process’ (Advancing Child
Rights Strategic Litigation, 2022).

Lundy emphasises that the power of children’s participation lies in its ‘capac-
ity to harness the wisdom, authenticity and currency of children’s lived experi-
ence in order to effect change’ (Lundy, 2007). Children and youth have proven
themselves immensely competent on the climate crisis (Daly, 2022). Not all firms
or networks will be able to embed a dedicated Child and Youth Advisory Group
in a particular climate case, but could perhaps consider alternatives such as a
dedicated youth advisory group to advise on children/youth cases more broadly.

4.2.1 The Right to Participate

One important issue is the manner in which children become parties and lit-
igate on climate issues. In traditional proceedings such as those envisaged in
the Council of Europe guidelines (Council of Europe, 2010), children usually
become involved in proceedings, not through their own choice, but rather
because of disputes between adults (e.g. parent versus parent in family law,
or parent versus state in child protection cases). In climate litigation however,
child/youth litigants are usually experienced climate activists, such as Greta
Thunberg in Sacchi, and Xiuhtezcatl Martinez in juliana. They are frequently
members of groups such as Fridays for Future. Legal representative in the
Sharma case, Jack McLean, described the young litigants in that case as ‘amaz-
ing, seasoned campaigners’ for the Australian group School Strike for Climate,
who had already had a lot of media experience (Advancing Child Rights
Strategic Litigation, 2022).

There is often inherent suspicion that children are being used as tools by
parents or legal representatives (see further below), particularly in climate lit-
igation. It seems that child friendly justice involves in-depth work to ensure
that children understand and consent to involvement in proceedings. McLean
also describes as ‘first and foremost’ the task of determining the legal capacity
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of the young litigants to be involved in proceedings (Advancing Child Rights
Strategic Litigation, 2022). He outlines the importance of being clear with
the young people about the risks around public perceptions, the time com-
mitments involved and other crucial elements of being involved in the case.
One reason for this ‘was to ensure the case was coming from them, rather than
their legal representatives’ (Advancing Child Rights Strategic Litigation, 2022).
Nolan and Skelton (2022) also emphasise the need for practitioners to examine
their assumptions around child capacity and maturity, and refrain from unnec-
essarily giving children a passive role in litigation.

The online world can be important for children and youth to access oppor-
tunities to participate in climate litigation — note the ability of children to
sign-up through social media to become involved in the juliana case (Daly,
2022). Van Der Voo details the diversity of the children and youth from all over
the US, who came together to litigate against the government'’s climate policies
—some had convinced parents to join them in their cause (Van Der Voo, 2020).
This points to the importance for children of their crc Article 13 freedom of
expression and access to information, so that they can learn about the climate
crisis, and become involved in activities where they wish to do so. It also high-
lights the need for parents to be supportive and respectful where their children
are eager to engage in climate activism and litigation.

4.2.2 Children/youth Participation and the Position of Parents

Children may alternatively become involved in climate cases via parents. In
the well-known 1994 case of Minors Oposa v. Secretary of the Department of
Environmental and Natural Resources (1994) in the Philippines, a group of chil-
dren brought a lawsuit with prominent lawyer Oposa to stop the destruction
of nearby rain forests on the basis of the constitutional right of people to a
‘balanced and healthful ecology’ In this case, the children were relatives of
the adults, including Oposa himself. This may be a very legitimate action for
parents to take — the climate crisis will, of course, affect all current children,
significantly decreasing the quality of life in the decades to come.

Parents should, of course, have thought through potential consequences
of the involvement of the children, for example whether they may attract the
attention of dangerous opponents — climate activism can be a deadly activity
in many countries (Glazebrook and Opoku, 2018). This may require weighing
up the interests of children in being involved in crucial climate litigation on
the one hand, and their safety interests on the other. It must also be empha-
sised that even ‘very young’ children (the Committee on the Rights of the Child
defines this as under eight years old) children should be given information and
asked their views (UN Committee on the Rights of the Child, 2005).
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Jack McLean outlines that parents of youth litigants are an important fea-
ture of the efforts in that case (Advancing Child Rights Strategic Litigation,
2022). Parents were, for example, part of the ‘capacity’ assessment for deter-
mining whether the children were to be deemed to have the understanding
and abilities to be involved in the case. The legal representatives wanted to
ensure that the involvement of the youth litigants was not due to pressure from
parents — they determined that this was not the case. In fact, he describes the
parents as ‘quite hands off’ in the case. He concludes that the firm would have
been cautious about taking on a youth client if their parents were against it.
This, he outlines, was a ‘luxury’ of the Sharma case — it would be different if a
child was suffering a specific type of harm (Advancing Child Rights Strategic
Litigation, 2022). It may be an important feature of future climate litigation to
negotiate parent-child disagreements. The dynamics of family life are hugely
important to upholding children’s rights — CRc Article 5 upholds the principle
of the evolving capacities of the child, which means that parental influence
will decrease as children gain the ability to exercise their own rights. It is cru-
cial not to exclude children and youth applicants simply because their parents
do not approve.

4.2.3 The Right to Information

The right to information is, of course, an inherent aspect of both access and
participation, as children do not have the chance to access justice if they
have no knowledge of their options. It is crucial, therefore, that school curric-
ula contain information about the climate crisis, and about relevant justice
mechanisms. The Committee on the Rights of the Child (2023) emphasises
in General Comment No. 26 that, ‘States have an obligation to make environ-
mental information available’ on the environment. Information about justice
mechanisms will be an important part of this, as without it children will be less
likely to access such mechanisms. In 2022, the Education Minister in Ireland
announced reform of the final exams, including the piloting of a subject on
climate activism (O’Brien, 2022), an encouraging move and one which is a step
towards better participation of children in climate justice.

As well as states parties to the CRC, legal representatives and other adults
also have responsibilities to uphold the right of children to information. The
Council of Europe likewise emphasises that justice be ‘age appropriate and to
[uphold the right to] understand the proceedings’ (Council of Europe, 2010).
Article 13 of the cRC envisages that information appropriate to the age of the
child can and should be provided no matter what developmental stage the
child is at. Preverbal children can be informed and communicate through, for
example, drawings and other means. The format of information will be crucial,
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because providing children and youth with long complex documents will, of
course, not meet the requirements of crRc Article 13. Research indicates that
professionals tend to focus on the child’s ability to communicate rather than
the professionals’ own abilities to support children to do so (Brandon et al.,
20m). Stalford, Cairns and Marshall (2017) note that the right to information is
not just about providing children and youth with practical facts — this is only
the first layer. The second layer is information about their rights in relation to
particular aspects of the justice process. The third layer is that:

[IInformation has to be reinforced, repeated and refined as the process
unfolds so that young people know exactly how they can implement
their rights. They need to know who has the authority, experience and
knowledge to address their concerns appropriately and how to access
them. Importantly, the information they receive should be provided in a
way that gives them confidence that their contribution will be welcomed
and valued.

Jack McLean outlines how, in the Sharma case, the lawyers changed their
ways of working in order to suit the ways in which young people were accus-
tomed to receiving information, through online mechanisms in plain lan-
guage (Advancing Child Rights Strategic Litigation, 2022). Youth litigant Bella
Burgemeister described how useful it was for herself and other youth litigants
to receive information through social media for proceedings in which they
could not personally attend, due to living on the other side of the country. She
also outlined how there were frequent meetings with plain language used,
which helped her follow what was going on: ‘Usually we get forgotten about
quite often ... so the Teams and Zoom meetings were really appreciated’ — she
highlights that the youth litigants felt properly involved (Advancing Child
Rights Strategic Litigation, 2022).

4.2.4 The Right to Support

Children and youth must also receive support and guidance, for example,
through challenging and worrying elements of justice such as the likelihood
of success of the particular case, particularly where proceedings will likely
fail. Some litigants in the Sacchi case appeared understandably and very pub-
licly distressed about the outcome, indicating the emotional toll that climate
activism can take. Then 16-year-old petitioner, Alexandria Villasenor, for exam-
ple, stated: ‘I have no doubt this judgment will haunt the Committee in the
future ... Yet again, the adults have failed to protect us’ (Hausfeld and
Earthjustice, 2021).
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Another important point is that children should be protected to the extent
possible from any adverse consequences of their participation in climate jus-
tice. The Council of Europe likewise emphasises that justice be ‘focused on the
needs and rights of the child’ (Council of Europe, 2010). Children will inevita-
bly face public hostility when taking climate cases. On the launch of the Duarte
case, for example, some of the social media questions to the child/youth appli-
cants were accusatory and hostile — ‘Did your parents push you into taking this
case? and particularly, ‘Why are you attacking countries?’ (Global Legal Action
Network, 2022). Likewise in the Sharma case, youth litigants received some
hostility as youth litigant Bella Burgemeister outlines: ‘They were bad mouth-
ing some of us, talking about us in a way that we never thought would come
from this. As 16-year-olds, we never thought anyone would do that in a public
media’ (Advancing Child Rights Strategic Litigation, 2022). This demonstrates
how child and youth litigants can be open to hostility, particularly on social
media from climate deniers and other hostile figures. Plans to shield children/
youth litigants from public hostility to the extent possible must be built into
climate litigation efforts. This is necessary to ensure that their participation
does not lead to undue emotional harm due to online bullying or perhaps even
to physical danger. Legal representative McLean outlines: ‘We try to be gate-
keepers and stand between the media and our clients. We try to make sure that
all requests come through us so that we can judge the capacity of our clients to
deal with the media work (Advancing Child Rights Strategic Litigation, 2022).

Taking a children’s rights approach requires recognising children’s unique
characteristics and recognising that they may require more support than adult
litigants. There are a number of ways that this can be done, but most impor-
tantly this will involve extensive communication with children/youth on all
decisions being made in relation to litigation and surrounding media activities
(and so overlap somewhat with the right to information). Legal representatives
can, for example, engage in “autonomy support’, a term from self-determination
theory reformulated for children in court proceedings: ‘non-controlling,
impartial information and support to form and/or express views and decisions
about a best interest matter’ (Daly, 2018). It involves adults giving supportive,
non-directive guidance to children and youth when courts are deciding their
interests. This will ensure that children can weigh up decisions around the
extent to which they wish to participate, and that they are fully aware of any
potential negativity around their climate litigation.

4.3 Interests: Children/youth adequately Considered in all Matters
Article 3 of the CRC requires that the best interests of children are a primary
consideration in all matters affecting them. This raises a number of questions
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in relation to climate justice. The first is the point that climate litigation and
other complaints mechanisms are a key means through which children’s inter-
ests can be vindicated. Children as a group are in a particularly vulnerable
position considering that the right to vote is generally only enjoyed by those
over the age of 18 (Wall, 2021). This democratic deficit means that the excluded
position of children generally should be taken into account by courts making
decisions on the climate crisis. The UN Committee on the Rights of the Child
in its General Comment No. 14 on The Right of the Child to Have His or Her Best
Interests Taken as a Primary Consideration outlines that the principle of the
best interest of the child must be considered in all decisions — decisions on cli-
mate policies, for example, would be included here. The Committee continues
that states must explain how the best interests principle has been respected in
a particular decision, ‘that is, what has been considered to be in the child’s best
interests; what criteria it is based on; and how the child’s interests have been
weighed against other considerations, be they broad issues of policy or individ-
ual cases’ (UN Committee on the Rights of the Child, 2013). Legal arguments
therefore in climate cases taken by child and youth applicants should centre
on this state obligation, yet this is not the case in the vast majority of climate
litigation involving children and youth to date (Donger, 2022 and Daly, 2023).

The second consideration is that because the climate crisis clearly harms
children’s interests, efforts must be made to mitigate this — litigation and other
complaints mechanisms will be an inevitable part of these efforts. As outlined
above, Article 12 requires the participation of children in matters affecting
them. There are strong arguments in favour of involvement of children and
youth in climate justice mechanisms when one considers the levels of distress
that children and youth experience when they encounter climate chaos first-
hand. The children and young people in the Duarte (2020) petition outlined
the mental distress of the present effects of the climate crisis (for example,
missing school and sports due to heat waves), as well as their worries about
the future. The European Court of Human Rights also appears to frame their
distress in this way — the court took the unprecedented step of asking states
implicated application to speak to the implications of the climate crisis in rela-
tion to ECHR Article 3, which relates to torture and inhuman degrading treat-
ment. The interconnection between the fears of children and youth and their
desire to access climate justice makes it all the more important to ensure child
friendly climate justice processes. A related question will be whether it is in the
best interests of a particular child to take a climate case. This question can only
be answered, of course, on a case-by-case basis as outlined above.

A further issue relating to the issue of children’s interests is that judges (and
other decision-makers in justice systems) must ensure that the best interests
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of children as a group are a primary consideration in the outcomes of deci-
sions.” The article will now turn to considering this point.

4.4  Judgments: Children’s Rights Awareness and Information

In recent years, even before the proliferation of children’s climate cases, there
was an increasing academic interest in how children’s rights relate to judging.
Stalford, Hollingsworth and Gilmore co-ordinated a large-scale project from
2016-17 examining how judging could incorporate children’s rights standards
and theory. The authors emphasised the potential for progressive judging, and
advocated ‘a position whereby those charged with interpreting and imple-
menting the law internali[s]e and commit themselves to the values espoused
by children’s rights’ (Stalford et al., 2017).10

As noted in relation to the matter of admissibility, judging is not value
free, and judges can interpret the law in a creative way; not simply applying
legislation but rather resolving gaps and ambiguities in the legal framework
(Kennedy, 1997). They can therefore be proactive in taking a children’s rights
approach to legal sources. They also have significant leeway in interpreting
provisions such as the best interests principle. Though there may be obstacles
which are constitutional, institutional or procedural, as Tobin notes the extent
of these perceived obstacles are often overstated (Tobin, 2009). Human rights
provisions are written in very broad terms. Considering the scientific evidence
regarding the seriousness of the climate catastrophe which looms, judges can
legitimately prioritise the best interests of children when deciding climate
cases and weighing children’s interests against other factors. This is crucial
where children are disproportionately affected by the climate crisis, and yet
struggle to influence policy-making as they are generally excluded from the
right to vote (Daly, 2025, forthcoming).

Another key question relating to judgments is whether those sitting on
climate cases have training in children’s rights. It has been argued that there
should also be a body of knowledge about which practitioners working on
proceedings concerning children should have some understanding, I recom-
mend elsewhere that this should include: ‘competence to communicate with
children, to understand autonomy and autonomy support, to understand chil-
dren’s rights, and to be able to think critically about the adult/child dichot-
omy’ (Daly, 2018). Some judges, particularly in the common law system, are

9 This is not always the case, however. In Sharma, for example, the Court did not conduct a
best interests analysis of the mining plans in question. See Donger (2022).

10  See also Lawson, Stalford and Woodhouse (2023). Stalford et al., 2017 devised a framework
to identify a children’s rights-based approach to judging, including recognising children as
rights-holders.
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reluctant to facilitate children to be present in court, or to hear their experi-
ences. The right of children to take cases, to be in court, and to be respected as
individuals, should be normalised in justice processes. In relation to the Sacchi
application, the Committee held a closed hearing whereby the applicants
could present their experiences, without State representatives present. This
demonstrates the efforts of the Committee to ensure a child/youth friendly
process (Nolan, 2021). Youth climate activists are transforming perceptions of
children and youth (Rogers, 2020 and Daly, 2022) and climate litigation may
well be the avenue through which to ensure that systems are prepared for the
fact that, sometimes, litigants will be children.

The final issue is the communication of judgments to children (Lawson,
Stalford and Woodhouse, 2023). All judgments should be accompanied with
child friendly versions, in order to meet the requirements of CRC Article 13, the
right to freedom of information of children, and Guideline 49 of the Council of
Europe’s guidelines (Council of Europe, 2010). In another example of moving
towards more child/youth friendly procedures, the Committee on the Rights
of the Child produced an open letter to the petitioners in the Sacchi case. It
included a simplified, child friendly explanation of the case, and begins with
the words: ‘We write to acknowledge the importance of your actions in bring-
ing this historic case to the Committee on the Rights of the Child’ (United
Nations, 2022) This move by the Committee indicates that there is great poten-
tial for making innovations in the field of children’s climate justice when it
comes to judgment delivery.

Stalford and Hollingsworth note that a wide variety of formats are open
to judges through which to meet the needs of particular children and youth
(Stalford and Hollingsworth, 2020). As well as open letters, judges can con-
struct a ‘plain language judgment’ that explains complex legal issues in sim-
pler terms. They can include explanations to children in the judgment itself,
or append a summary to the judgment. Judges can use even more innovative
means, such as diagrams, cartoons or video messages which will, of course,
be particularly useful for younger children and for those with communication
difficulties. Such approaches will constitute a sea change from what has been
done to date; however, child/youth climate litigation encourages adults to
rethink traditional, inaccessible communication in legal fora.

Stalford and Hollingsworth also identify potential functions of judgments
written for children which they suggest will enhance access to justice. They
identify, for example, a ‘communicative” function whereby children are
assisted in understanding the decision made and in achieving a sense of pro-
cedural justice. They emphasise that it is traditionally assumed that lawyers
or other adults will communicate this to children, but that it should be seen
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as the function of judges themselves to ensure that children’s rights are met,
as lawyers and other adults may not have the inclination or training for this.
The authors identify a ‘developmental function, which they suggest will ‘not
only ... facilitate acceptance of and reconciliation with the specific decision
in question but also to contribute to the child’s longer-term overall develop-
ment, sense of identity and legal citizenship’ (Stalford and Hollingsworth,
2020). Although there will be legal victories in the future such as in France
and Germany, there will also be losses. The public reaction of the young appli-
cants in Sacchi demonstrates that inevitably children and youth will be left
disappointed and distressed. Judgments written to assist children and youth to
understand the basis on which decisions are made will be one crucial element
of efforts to make climate justice child friendly for the cases to come.

5 Conclusion

Children will be amongst those that suffer disproportionately in the climate
crisis, and this inequality is compounded by their exclusion from climate pol-
icy processes. Accessing courts and other complaints mechanisms will there-
fore be particularly important for children as a group. This makes it all the
more crucial that those mechanisms are suited to their unique characteristics
as children and youth. The adults involved have a responsibility to ensure that
children’s rights are embedded in their practices. It is easy to fall into the trap
of viewing child litigants as symbolic Messiah figures here, ‘to help restore
order, on behalf of all beings’ (Rogers, 2020) Yet these children are not only
political/legal activists on behalf of humanity. They are also individual rights
holders and their status as children requires that they receive additional sup-
port and care in climate litigation.

Progress is being made in climate case law through children’s rights argu-
ments — for example the recognition by the UN Committee on the Rights
of the Child of transboundary responsibility for human rights violations in
Sacchi (Daly, 2022). There is also evidence of repeated exclusion of children
and their arguments from these processes, however, through negative deci-
sions on standing and admissibility. It appears that adult decision-makers are
frequently failing to permit child and youth litigants to even have their cases
heard on their merits (Parker et al., 2021).

Added to this, the child friendly justice framework mainstreamed by the
Council of Europe has yet to be properly elaborated in relation to youth cli-
mate activists. Climate litigation is of quite a different nature in comparison
to the types of litigation to which children and youth have been parties until
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this point in time. Instead of being involved as a consequence of the disputes
of their parents or other adults, youth climate litigants are themselves joining
as parties to petitions concerning the climate. The litigation tends to be part of
broader campaigns on the climate crisis, and these campaigns require much
media work. Whilst such campaigns provide an opportunity for children and
youth to be heard on the most important issue of our times, they also leave
these young people open to abuse and bullying.

Much more research is required in this area, but applying the principles of
the crc should be a minimum for those working with children in the area of
climate justice. There is much to learn from the experiences of strategic litiga-
tion occurring recently, much of which is still ongoing at the time of writing
(2022). As outlined in this article there are emerging examples of legal rep-
resentatives engaging in innovative means of communication to work with
their child/youth clients. It seems that the intergenerational dynamics and the
inspirational nature of youth activism means that youth climate litigation can
benefit the adults involved as much as the child/youth litigants. It has been
suggested in this article that using the concepts of access, participation, inter-
ests and judgments will be a rights-based starting point for those considering
embedding children’s rights in justice processes. It is clear, however, that fur-
ther research into the views and experiences of children and youth who have
been involved in these cases will be invaluable.!! Their expert advice will be the
primary way through which we can ensure child friendly justice for the future
climate cases which will undoubtedly be taken.
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