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ABSTRACT ARTICLE HISTORY

In 2021, the United Nations Special Rapporteur on Freedom of Received 8 February 2023

Religion or Belief presented his ‘Report on Freedom of Thought' to Accepted 9 June 2023

the United Nations General Assembly. This was the first substantive

consideration of the right to freedom of thought at the United p L .
N i . . . X reedom; thinking; thought;

Nations level since the right was recognised in 1948. This paper human rights; moral panic;

provides interdisciplinary reflections on this report to support philosophy

ongoing discussions on the appropriate content and scope of this

fundamental human right. We begin by addressing reasons for the

historical neglect of this right, namely the right being viewed as

more symbolic than practical and relevant interests being perceived

as already protected by other rights. Next, given there is no

consensus on what the right protects, or how it protects, we

consider its potential attributes. We then consider potential

violations of this right, turning to its application to mental health.

Finally, we consider the Special Rapporteur’'s recommendations,

discussing how some may be realised through human rights-

centered regulation in the form of the European Union’s new

Digital Services Act. In this context, we also briefly consider relevant

aspects of the EU Commission’s proposal for an Al Act. We conclude

by outlining pressing challenges facing the development of this right.

KEYWORDS

1. Introduction

In October 2021, the then United Nations Special Rapporteur on Freedom of Religion or
Belief, Ahmed Shaheed, submitted to the members of the General Assembly a ‘Report on
Freedom of Thought’ (henceforth “The Report’).! This represented the first substantive con-
sideration of the right to freedom of thought at the level of the United Nations since the right
was initially recognised as part of the Universal Declaration of Human Rights (UDHR) in
1948. Thus, whilst The Report did not ‘conclusively resolve’ ongoing controversies
about what constitutes thought or freedom of thought, it did undertake ‘the first attempt
to comprehensively articulate the right’s content and scope in the United Nations system.”
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The Report was the result of a consultation exercise that included roundtables and
meetings with key stakeholders from across the globe, including legal experts, psycholo-
gists, neuroscientists, policymakers, the media, digital technology companies, and both
intergovernmental and international organisations. A call for submissions also yielded
materials from a range of sources, including civil society entities, individuals, States,
and human rights bodies.

The range of expertise consulted by The Report supports the contention that an inter-
disciplinary approach is required to reach a satisfactory conception of the right to
freedom of thought. Such efforts are currently underway.” To contribute to this
process, this paper will offer a series of interdisciplinary reflections upon The Report,
which we hope will be useful to the continuing conversation in this area. These reflections
were created by assembling a multi-disciplinary team comprising both academics and
practitioners (including those working in the non-governmental sector) working in
the areas of law, philosophy, psychology, and psychiatry. The team reflected on the fol-
lowing four key elements of The Report, which, at the same time, provide the structure
for our analysis in this paper.

First, the Special Rapporteur finds that the right to freedom of thought has received
‘scant attention in jurisprudence, legislation and scholarship, international and other-
wise.”* This prompts the immediate questions: if the right is so important, why has it
received such scant attention? Has the right not been perceived as being threatened to
date? Do other rights such as the right to freedom of expression or privacy safeguard
the interests at stake? Are there other explanations?

Second, the Special Rapporteur mapped four possible attributes of the right based on
international human rights jurisprudence and commentary, namely, not being forced to
reveal one’s thoughts; no punishment and/or sanctions for one’s thoughts; no impermis-
sible alteration of one’s thoughts; and States fostering an enabling environment for
freedom of thought.” In this paper, we seek to assess whether this framework is convin-
cing and sufficiently comprehensive. Can freedom of thought be conceptualised in other
ways? Or perhaps we do not even have a sufficiently rigorous shared understanding of
what we mean by ‘thought’ in the first place?

Third, the Special Rapporteur examines potential violations of freedom of thought in
seven ‘diverse fields: (a) torture or cruel, inhuman or degrading treatment or punish-
ment; (b) surveillance; (c) coercive proselytism; (d) anti-conversion and anti-blasphemy
efforts; (e) intellectual freedom and education; (f) existing and emerging technologies; (g)
mental health; (h) conversion practices.® So understood, the right to freedom of thought
has a potentially wide range of application, each field raising distinct issues of concern
and controversy. A comprehensive analysis of the Special Rapporteur’s findings in
each of these areas would not be possible within the confines of this paper. For this
reason, we direct our comments towards two of the fields: mental health and existing
and emerging technologies. We use the former as a way to interrogate the Special Rap-
porteur’s findings as well as their implications. As for the latter, at various points
throughout the paper, and especially in the context of the Special Rapporteur’s rec-
ommendations, we engage with questions about the potential use of the right to
freedom of thought in the field of existing and emerging technologies.

Finally, the Special Rapporteur makes several recommendations to multilateral, State
and non-State actors on how to ‘respect, protect and fulfil freedom of thought’.” At the
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heart of the Special Rapporteur’s recommendations is what appears to be a plea for a
‘human rights-centered design, deliberation, and oversight' of technology.® In the final
section of our paper, we offer some reflections on how such a human rights-centered
approach might be realised in the context of two recent legislative developments in the
European Union: the Digital Services Act and the proposal for an AI Act. We will
begin our analysis with the first issue: why has the right to freedom of thought been his-
torically neglected?

2. Neglect of the right

As we see it, there are two (potentially overlapping) explanations as to why the right to
freedom of thought has received ‘scant attention’. First, it may be that the right is con-
sidered to hold more symbolic importance than practical value. Second, it may be that
interests that fall under its protective remit are already adequately protected by other
rights, such as the right to freedom of expression or the right to privacy.

2.1. More symbolic than practical?

Commentators often describe the right to freedom of thought in lofty, exalted terms,
seeking to emphasise that it provides a foundation for a range of other rights. Indeed,
the drafters of the UDHR claimed that the right to freedom of thought was ‘a sacred
and inviolable right [and] the basis and the origin of all other rights’.” Before this, in
the US Supreme Court case of Palko v Connecticut (1937), Justice Cardozo had identified
freedom of thought and speech as ‘the matrix, the indispensable condition, of nearly
every other form of freedom.'® The foundational role of the right to freedom of
thought is emphasised in the opening lines of The Report which refers to ‘the essentiality
of “freedom of thought” for the dignity, agency and existence of the human being."'

Yet, despite the prominence given to the right in statements of this sort, freedom of
thought, understood as distinct from other related rights, rarely features in litigation
or as a dedicated subject of study in legal scholarship. This is likely because, as the
Special Rapporteur observes, ‘the absolute nature of freedom of thought - coupled
with what some argue is a narrow scope of protection — has made it difficult to envisage
just how and when this right may be violated, thereby undermining its practical appli-
cation.”'> We may also add that if thought is viewed as an activity performed in a
private, unobservable forum internum, there are significant epistemic barriers to
knowing when the right to freedom of thought has been violated. Understood in this
way, some might regard the right as merely being of symbolic importance rather than
of any practical value.

However, the view that the right to freedom of thought has no utility is becoming
quickly outdated as new scholarship highlights the ways in which the right might be
engaged or at stake.'” Scholars have linked the right to freedom of unmanifested
thought to neuroscience,'* non-consensual therapies,'> data collection, including in
the context of mental health websites, and manipulated (political) decision—making,16
to demonstrate that the view of unexpressed thoughts as ‘intangible’” is ‘unsustain-
able’.'® To take one such practice, The Report identifies existing and emerging technol-
ogies as a potential concern for freedom of thought including predictive technologies and
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micro-targeting, both based on data gathering, and neurotechnology. The Report refers
to a study which used neuroimaging to infer suicidal thoughts with 91% accuracy and
studies which make it possible for memories to be modified, removed, or recovered.’
The Report is concerned that neuroscience can be used to ‘sanction inferred thoughts’

and even ‘modify or manipulate thoughts inside the brain’.*°

2.2. The interests in question are adequately protected by other rights

Another explanation for the scant attention that freedom of thought has historically
received is the perception that other rights already safeguard the interests in question,
even if they do so indirectly. Besides the connected rights of conscience, religion, and
belief we may also consider the intimate associations between the right to freedom of
thought and the rights to freedom of expression and privacy. It is also worth mentioning
the prohibition against torture or cruel and degrading treatment or punishment and the
right to mental integrity where there is also potential for some overlap with the right
to freedom of thought.

In legal systems founded on the rule of law and human rights, the right to freedom of
expression tends to be a long-established right with a significant body of jurisprudence
and scholarship that has developed around it.*' The law conceives of our thoughts as
being manifested in our speech and/or behaviour, pointing to an important connection
between freedom of expression and freedom of thought. But the picture is more complex
since the interaction between thought and speech must be understood in its relational
contexts. While ‘[tJhought and expression are conceptually and practically distinct’, as
the Special Rapporteur points out, ‘they engage in a perpetual feedback loop in which
expression is a vehicle for exchanging and developing thoughts, and thoughts feed
expression’.>” This more complex picture is also recognised in the legal doctrine since
the right to freedom of expression is generally understood as encompassing both the
freedom to receive and to impart information and ideas.”> Against this background, it
perhaps comes as no surprise that commentators might view the right to freedom of
expression as a means of safeguarding basic interests in freedom of thought, at least in
some situations.

Before proceeding, two further points can be made about the relationship between the
distinct rights to freedom of thought and freedom of expression. First, we should be
aware that safeguarding freedom of thought could result in further permissible limit-
ations being created on expression.”* A crucial question in relation to freedom of
thought is where we draw the boundary between permissible influence on others’ think-
ing and what The Report refers to as ‘impermissible alteration’ of thoughts (a central
question, as highlighted by Bublitz).*” In drawing such a boundary, certain speech acts
may be deemed to be violating other people’s freedom of thought. At present, in principle
at least, if a person’s right to be free from impermissible influence on their thoughts
clashes with another person’s right to be free to make certain utterances, then the absolute
status of the right to freedom of thought means it should always win out in such a
conflict. Enforcing an absolute right to freedom of thought may hence chill expression.
This causes a further conceptual headache given that, as noted above, free expression is
also needed for free thought. In short, although The Report notes that ‘infringements on

the right [to freedom of thought] could have a chilling effect upon expression’,”® we also
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need to consider the potential for the right to freedom of thought itself to have a chilling
effect on expression.

Another related issue is that the legal distinction between thought and speech does not
map neatly onto psychological conceptions of these phenomena. From a psychological
perspective, some speech can be seen, not as manifestations of thought, but as constitu-
tive of thought. In such situations, speech does not express thought but creates it in the
moment. Indeed, the Russian psychologist Vygotsky argued that thinking begins as a
social act, which is then internalised.*’” In this view, thought begins as an out-loud dia-
logic exchange between a child and an adult, before going underground as our inner
speech.”® In this sense, thought returns to its origins when we think aloud together as
adults. This means, in theory, that what may have traditionally been deemed a permiss-
ible limitation on expression could now be seen to be an impermissible limitation on
thought. In this sense, the legal and psychological conceptions of thought are notably
different. We will discuss this issue of how we should conceive of thought further below.

There is also a close relationship between the right to freedom of thought and the right
to privacy (see Article 12 UDHR, Article 17 of the International Covenant on Civil and
Political Rights (ICCPR) and Article 8 of the European Convention on Human Rights
(ECHR)). This relationship takes on added significance in the contemporary socio-tech-
nological context where ‘a small number of companies have a window into most of our
movements online’.*” In seeking to safeguard the integrity of our private lives and per-
sonal relationships with others,” the right to privacy carves out intellectual ‘breathing
space’ for the individual, which is essential for freedom of thought.>' Again, since
privacy tends to be a well-established right, the scope and contours of which have
been outlined in a rich body of jurisprudence and scholarship,’* in some cases, when vio-
lations of freedom of thought occur, legal commentators might automatically assume
that the right to privacy is the right that is most relevant.

So understood, there are close associations, both conceptual and legal, between the
right to freedom of thought on the one hand and the rights to freedom of expression
and privacy on the other. However, a significant difference is that the latter rights are
qualified, both in international human rights law and in most national legal orders. In
contrast, the right to freedom of thought provides absolute protection to the internal
process of thought prior to expression. Article 18(1) ICCPR and Article 9(1) ECHR,
for instance, list freedom of ‘thought’ alongside ‘conscience’ and ‘religion’ but in Articles
18(3) ICCPR and Article 9(2) ECHR (the provisions that set out permissible limitations),
only the ‘freedom to manifest one’s religion or beliefs’ is subject to limitations, implying
that freedom of (unmanifested) thought is an absolute right [emphasis added].”” This
interpretation of the these provisions is supported by the relevant travaux préparatoires
and the argument that the right to freedom of thought is an absolute right is now the
‘dominant view’ in the literature.>® For this reason, the right to freedom of thought
has the potential to be a powerful tool when used in the appropriate context.

Before we conclude this section, it is important to highlight two more rights, the pro-
tective remit of which may overlap with that of the right to freedom of thought. The first
is the absolute prohibition of torture or inhuman and degrading treatment or punish-
ment (see Article 5 UDHR, Article 3 ECHR, and Article 7 ICCPR). As the Special Rap-
porteur notes, psychological torture can coercively alter or manipulate a victim’s
thoughts and thought processes.’”® Indeed, one concrete example in the ECHR’s
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travaux préparatoires of how the right to freedom of thought (alongside expression, con-
science, religion and opinion) might be engaged is in relation to certain state practices of
forced confessions and other ‘abominable methods of police enquiry or judicial process
which rob the suspected or accused person of control of his intellectual faculties and of
his conscience’.>® But, in practice, such examples of ill-treatment would fall under the
absolute prohibition on torture, cruel, inhumane or degrading treatment or punishment,
the remit of which extends to the psychological effects of ill-treatment,’” or the right to a
fair trial (see Article 10 UDHR, Article 14 ICCPR, and Article 6 ECHR). So understood,
the prohibition on psychological torture might capture at least some cases that might
otherwise be regarded as ‘freedom of thought’ cases.

Finally, while there is clearly conceptual overlap between the right to freedom of
thought and the (qualified) right to mental integrity, as provided, for example, by
Article 3(1) of the Charter of Fundamental Rights of the European Union, it is a relatively
new right with comparatively little associated jurisprudence (at least compared to the
more established rights to freedom of expression and privacy).”® For this reason, it is
difficult to argue that the existence of a right to mental integrity provides an explanation
(even in part) as to why the right to freedom of thought has historically received so little
attention.

3. Attributes of the right
3.1. Thought in the forum internum?

Although commentators sometimes use ‘freedom of thought’ interchangeably with
‘freedom of expression’ or as a label to categorise religious freedom and conscientious
objection cases, freedom of thought is a freestanding right in international law, which
can be separated from these related rights.”” However, it is important to note that
there is no legal authority and little scholarly analysis on what, precisely, is meant by
the ‘right to freedom of thought’. There is no consensus on what the right protects, or
how it can be used. There is little clarity on what exactly ‘thought’ means in this
context, or what ‘freedom’ means when applied to thought.

Despite these ambiguities, there are some clear starting points to help determine how
the right might apply, if it has utility at all. Both Article 18 UDHR and Article 18(1)
ICCPR list three rights, which are understood as distinct and ‘equal: freedom of
thought, freedom of conscience, and freedom of religion.*” The relevant provisions of
regional human rights treaties, such as Article 9(1) ECHR, adopt a similar approach.
Each of these documents includes a separate but closely related right to freedom of
expression. The decision to make explicit reference to ‘thought’ as distinct from ‘con-
science’ and ‘religion’ was a deliberate one, as revealed in the travaux préparatoires of
the UDHR. In his contributions, René Cassin, the French representative and one of
the leading figures in introducing freedom of thought along with the Lebanese represen-
tative Charles Malik, emphasised the ‘metaphysical significance’ of ‘freedom of inner
thought’, broadly understood.*' Cassin argued that freedom of thought needed explicit
protection because ‘the opposite of inner freedom of thought was the outward obligation
to profess a belief which was not held’ meaning that the right could be worn away
indirectly if it was not unconditionally protected.*?
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Against this background, ‘thought’ can be understood as encompassing all forms of
unmanifested mental activity, including ‘deliberation, imagination, belief, reflection,
reasoning, cogitation, remembering, wishing, sensing, questioning, and desiring’.*’
However, not only may such a conclusion seem tautologous, important questions also
arise about the desirability and consequences of a legal right to absolute protection for
all unmanifested thoughts.** Moreover, the conceptual distinction between unmani-
fested and manifested thought can be critiqued (e.g. from an ‘extended cognition’ stand-
point; see below).* Yet, it is clear from the text of Article 18(1) ICCPR and Article 9
ECHR that there is a legal distinction, unmanifested thought enjoying absolute legal pro-
tection. As soon as thought is manifested through speech or behaviour, it may become
subject to lawful limitations as is the case with laws that provide for religious expression.
However, a crucial problem with this distinction, as touched upon earlier, arises from
thought that occurs outside of the head.

3.2. Thought in the forum externum?

Despite legal arguments that thought may be understood to be limited to unmanifested
mental activity, philosophical and psychological perspectives raise questions over the
scope of what should count as thought. It is striking that The Report begins with Rene
Descartes’ famous expression I think, therefore I am’. The ensuing ‘Cartesian’ character
of The Report is something of a double-edged sword, especially with respect to the ‘Con-
ceptual Framework’ section.*® On the one hand, The Report is admirable in the way that
it mirrors Descartes’s own broad conception of the kinds of activity that count as
‘thought’. Yet, both frame thought as that which takes place in the forum internum.
This runs counter to several recent (and growing) trends in philosophy of mind and cog-
nitive science which emphasise the external scaffolding on which thought constitutively
depends. Thus, the scope of The Report may be somewhat limited, insofar as it will be
challenging to delineate what would most appropriately fall under the scope of the
right to freedom of thought, as a distinct right, as opposed to the right to privacy.
Descartes held a mind-body dualist position, according to which, unlike other phys-
ical objects and systems (including animals), humans were uniquely constituted by an
additional immaterial thinking substance—a soul—whose essential characteristic or
defining feature was thought (unlike the physical which is essentially extended in
space).”” But by the term ‘thought,” Descartes intended to connote a very wide variety
of mental states and processes—including beliefs, desires, intentions, memories, reason-
ing, dreaming, linguistic capacity, and emotion—all of which seem appropriately covered
by the discussion in The Report. Similarly, Descartes wrestles with a distinction that The
Report acknowledges in passing: the fact that the term ‘thought’ can refer to both a
process and to the product of that process. This may seem obvious or trivial; ‘freedom
of thought’ should be protected both insofar as it refers to the process of reasoning
whereby we arrive at beliefs, desires etc., and also insofar is it refers to the beliefs,
desires etc., that we end up holding as the products of those processes. But this is
especially important, given the four attributes considered by The Report. Whilst
freedom not to disclose one’s thoughts, and freedom from punishment for one’s
thoughts, seem to connote the conception of thought as a product of a process (qua
beliefs, opinions), the mention of an ‘enabling environment’ in The Report gives us
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scope to broaden our considerations to include the act or process of thinking itself, which
should also be similarly protected.

In terms of the ‘enabling environment’ for thought, one respect in which The Report
may be somewhat limited—along Cartesian lines—is its focus on thoughts (and the act or
process of thinking) as something of an inner sanctum or forum internum in contrast to a
forum externum. This conception has been dubbed the ‘Cartesian Sandwich’, since it
paints an input-processing-output picture whereby only the processing (i.e. the filling
of the sandwich) counts as genuine thought, with the rest relegated to merely peripheral
body and world.*® But this account has encountered a great deal of critical scrutiny since
the late 1990s, from advocates of the so-called ‘extended’ or ‘embedded’ mind hypothesis
in philosophy of mind,* and the ‘situated’ approach to cognitive science.”

Briefly, these views—to varying degrees—take mental states and processes, or cogni-
tive systems, to be essentially dependent on, or even constituted by aspects of the body or
of the environment. Certain conditions must still be met for aspects of the environment
to count as part of a cognitive process: Clark, for example, argues the content of the
environmental scaffolding must be readily available and more or less automatically
endorsed as it would be with ordinary thought.” But, on very general functionalist prin-
ciples—which are widely endorsed elsewhere in philosophy of mind and cognitive
science—the boundaries between mind and world are not so clear cut, possibly
context dependent,” and certainly not neatly aligned with the physical boundaries of
skin and skull. As Clark and Chalmers put it:

‘If, as we confront some task, a part of the world functions as a process which, were it done
in the head, we would have no hesitation in recognizing as part of the cognitive process, then

that part of the world is (so we claim) part of the cognitive process. Cognitive processes ain’t
(all) in the head!?

One need not use sci-fi examples of mind-uploading and brain-computer interfaces to
illustrate this point; diaries, shopping and to-do lists, smart phones, one’s fingers, and (in
some cases) other people, may all—under the right circumstances—constitute both the
products and the processes of thought, on Clark and Chalmers’s account.

We need not debate the metaphysics of this claim here; it remains somewhat philoso-
phically controversial (although increasingly less so, particularly if one reads it as a meth-
odological claim about how thought processes should be studied). But in these
circumstances, determining what exactly should be covered by a right to freedom of
thought may be trickier than The Report supposes. Importantly, The Report does
acknowledge some of these considerations. For example, in Paragraph 16 it is noted
that extending the protection of freedom of thought to these kinds of extended cognition
may not be necessary if the environmental scaffolding used already receives qualified pro-
tection under the right to privacy. But The Report could go further, because there are
more recent philosophical discussions that tie questions about extended and situated
cognition directly to some of the attributes of freedom of thought that The Report men-
tions. For example, concerning the freedom not to reveal or disclose one’s thoughts,
Carter and Palermos have argued that under certain conditions (i.e. precisely those
which support cognitive extension) data breaches and computer compromises might
constitute a kind of personal assault, such that (e.g.) forcibly searching someone’s
smart phone could constitute a violation of the freedom of thought in the relevant
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sense.”* Needless to say, contemporary technology, and the increasing way in which we
‘offload’ cognitive processes using it, provides more and more opportunities for this.

A similar point may be made concerning protection from impermissible alteration of
one’s thoughts. Carter argues that taking the extended mind hypothesis seriously gives
rise to new possibilities for a kind of thought manipulation.”® If a person’s thoughts
are dependent on, or constituted by, aspects of the environment, then the manipulation
of those external scaffolds by a third party would count as an indirect way of manipulat-
ing the thoughts themselves. To the extent that this might constitute a novel kind of vio-
lation of the freedom of thought, this kind of case will also need to be considered.

In short, The Report is impressive in its breadth of considerations, and the fact that it
even mentions the various forms of the extended mind hypothesis is both notable and
welcome. The ‘Cartesian’ influence is also quite reasonable and helpful in some respects,
but in other respects The Report could be ‘extended’” even further, especially given its
otherwise forward-looking and technologically sympathetic character. Indeed, although
the Report has the Cartesian rational actor as its main focus, much of the contemporary
information economy is based on the insights of behavioural psychologists and data scien-
tists who have been able to study and exploit the highly irrational characteristics—often
below the level of conscious awareness—that drive human behaviour. We return to this
issue in section 5.2 below, where we consider the relationship between freedom of
thought and the regulation of digital technologies.

4, Brief comments on the violation of the right in the context of mental
health

The Report examines potential violations of freedom of thought in seven fields, including
‘mental health” and ‘existing and emerging technologies’, such as ‘neurotechnology’. The
extent to which freedom of thought is threatened in these fields varies significantly and it
is not possible to analyse each of these categories within the confines of this article. For
this reason, we give some brief consideration of issues arising from one specific threat to
freedom of thought highlighted by The Report, namely mental health.

In relation to ‘mental health’, The Report states that:

‘Several stakeholders suggested that some tools for “treating” people with intellectual, cog-
nitive or psychosocial disabilities are abused in ways that may violate freedom of thought.
For example, psychotherapies, shock treatments, lobotomies and forced medication -
some of which the medical community has denounced - reportedly have been used to
coercively alter the thoughts of individuals, forcibly reveal thoughts (beyond legitimate
therapeutic purposes), punish “inferred” thoughts, or even physically modify brains, in

D 56
separate or cumulative violations of the freedom’.

On the other hand, The Report also notes that ‘for people with certain mental conditions,
one individual submits that treatment for mental health is necessary for “restoring” one’s
freedom of thought (e.g. if one experiences delusions)’.”’

Here we run into the problem of how we wish to characterise thought as ‘free’. A con-
ception common among some philosophers is that thought is free if it follows the dictates
of reason. This emphasis on free thought being reasoned thought was stressed, for
example, by Immanuel Kant. For Kant, free thought was ‘the subjection of reason to

no laws except those which it gives itself. If there is lawlessness in thinking’, says
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Kant, ‘the freedom to think will ultimately be forfeited’.® A prototypical example of
unfree thought for Kant was enthusiasm. This was the phenomenon, common in the
17th and 18th centuries, of people claiming to receive knowledge directly from God.

Reaching a balance in this area is complex. For example, paranoid delusions can lead
to suffering, harm, and even death, but the distinction between a ‘delusion’ and an
unusual or eccentric belief is not always entirely clear.”® Governance and oversight of
involuntary treatment are vital if these issues are to be balanced in a way that protects
rights, including freedom of thought.®

It is also worth noting that various agencies within the United Nations take radically
different positions on this issue, with some opposing involuntary treatment in all circum-
stances, and others endorsing it and arguing that it protects rights in certain circum-
stances.’' In particular, the UN Subcommittee on Prevention of Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment argues that withholding treat-
ment from people who lack capacity to consent to it could constitute cruel, inhuman or
degrading treatment or punishment.®> Consistent with this, The Report notes that ‘some
civil society members campaign to minimize or abolish forced treatment for mental
health conditions, while others emphasize that it remains necessary in limited circum-
stances’.”> The precise nature of these ‘limited circumstances’, and the ‘legitimate thera-
peutic purposes’ to which the Special Rapporteur refers earlier,** requires constant re-
definition as knowledge of the biological brain grows, human rights standards evolve,
and legal precedents are developed.

There are, as the Special Rapporteur notes, examples of good practice, as ‘several states
worldwide have undertaken efforts to protect against coercion in the provision of mental
health treatment’.®> As the Special Rapporteur demonstrates, the construct of ‘freedom of
thought’ is a useful prism through which to consider and evaluate such initiatives. Yet it
remains a challenge to develop a reliable method to assess when there has been a violation
of this right in the context of mental health. Simple self-report is one measure, yet there is
the potential that the violation could impair the ability to report it. More consideration
hence needs to be paid to the practicalities of assessing the presence of violations.

It is also important to carefully examine empirical claims made at the intersection of
mental health, neuroscience and freedom of thought. The fMRI study referred to in
section 2.1 above, and highlighted in The Report, involved inferring suicidal thoughts
with 91% accuracy from fMRI data. Yet this data was obtained from just seventeen
people with suicidal ideation and seventeen controls. The authors also noted that their
study required ‘highly cooperative and focused participants’.®® It does not, therefore,
provide a basis for clinical practice or firm conclusions. A similar caution applies to
The Report’s observation that, ‘in 2019, several forensic psychiatrists claimed neuroima-
ging data could “feasibly” help to determine the likelihood of recidivism’.®” Again, this
study included a small number of participants, has various other limitations (as the
study’s authors note),*® does not constitute a basis for firm conclusions, and raises
ethical issues yet to be resolved.

For now, therefore, and for the foreseeable future, neuroimaging is still a considerable
distance away from either predicting suicide or recidivism, diagnosing mental illness, or
reading thoughts - a situation that is identical to the position more than a decade ago.”
Wisely, the Special Rapporteur points out that ‘while the capability of neurotechnology to
reveal thought might be impressive within tightly controlled laboratory conditions, the
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accuracy is far lower in the real-world, at present, and it is allegedly unable to passively
“decode” thoughts that researchers have not predeﬁned’.70 This is a careful, balanced
insight that is much needed in this field.

Overall, commentary on the field of neuroscience tends towards hyperbole, alarmism,
and exaggeration of findings.”' The Report is correct to highlight neurotechnology as an
area of potential concern, but the relevant technology is still sufficiently primitive that
there is adequate time to develop ethical standards to govern dilemmas which might
arise when - and if - ‘neurotechnology’ develops to a point where it can decipher thoughts
outside ‘tightly controlled laboratory conditions.” It is far from that point at present.

A psychological or sociological view of this mismatch between what neuroscience is
currently capable of and alarmist commentaries on the field of neuroscience, raises the
question of whether societal responses to neurotechnology, big data, artificial intelligence,
and machine learning, including our current considerations of their impact on freedom of
thought, may have the characteristics of a moral panic. Moral panics involve a societal
reaction to an alleged threat that is completely out of proportion to the actual harm
being done or the risk of such harm. They are often based on the idea that ‘people are
motivated to act by mysterious and unrealistically powerful forces’.”* In the 1950s, a
moral panic emerged over the idea that reading gory comic books produced juvenile
delinquency. In the 1960s, it was the effects of LSD. In the 1980s, a moral panic arose
over satanic child abuse in day care centres. In the first decade of the 2000s, we saw a
moral panic over the idea that violent video games lead to school shootings.”> Goode
and Ben-Yehuda identify three sources of moral panics: 1) grassroots public anxiety stem-
ming from genuine public concerns; 2) elites seeking to benefit their own interests by
creating a threat; and, 3) activist groups and moral entrepreneurs in the middle level of
society.”* Regulatory responses to neurotechnology, including questions about whether
the right to freedom of thought has any practical utility in this arena, could be profitably
analysed within this framework which would help guide targeted and effective law-
making. This would be an example of how the use of a variety of disciplinary perspectives
can shed light on current discussions of the right to freedom of thought.

5. Assessing the report’s recommendations
5.1. Compliance with the right to freedom of thought

The Special Rapporteur acknowledges that despite Article 18 (1) ICCPR stating
‘[e]veryone shall have the right to freedom of thought, conscience and religion’, the
general recognition of the right to freedom of thought lags behind that of conscience
and religion because it is ‘underdeveloped in theory and practice’.”” Noting that
‘further clarity on the legal content and scope’ of the right to freedom of thought is ‘desir-
able’, he encourages a General Comment to be adopted on the right, and for States, civil
society and mental health professionals to take certain steps towards helping establish
that clarity.

More specifically, the Special Rapporteur calls on States to ‘review their legal and
policy frameworks’ to ensure that other rights, such as freedom of expression and
privacy, which impact the right to freedom of thought, are also upheld in line with inter-
national human rights law.”® In addition, States should hold public consultations with
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members of vulnerable groups, human rights institutions, civil society, and technology
companies to allow for full consideration of the necessary protections for people’s
forum internum freedoms, including the right to freedom of thought.”” States should
also engage the UN system to help clarify the right and support human rights defenders
who are monitoring violations of the right.”®

The Special Rapporteur recommends that members of civil society advocate for States
to review and assess their legislation to increase compliance with international human
rights law, including existing obligations that affect freedom of thought.”” They could
also provide critical thinking training, particularly for children, to discern and identify
misinformation and/or disinformation.*” Mental health professions should ‘firmly estab-
lish human rights as core values when prioritising mental health interventions’ including
in relation to forced treatment.®!

These recommendations are broad and perhaps can best be described as aspirational
in nature. Given the lack of awareness of the right to freedom of thought as a freestanding
right, it is difficult to gauge the likelihood of State actors taking the steps outlined above,
not to mention whether there is any appetite for a new General Comment.** Moreover, in
most countries, public consultations of the sort envisaged by the Special Rapporteur are
the exception rather than the norm. If there are no public consultations on other more
established rights, how likely is it that there will be public consultations on the relatively
underdeveloped right that is freedom of thought?

While State actors may be slow to respond to the Special Rapporteur’s call to action,
non-State actors have a potentially pivotal role to play in developing the right to freedom
of thought. Civil society organisations such as the Irish Council for Civil Liberties
(ICCL), of which one of our authors is a member, could (i) map incidents where the
right is not being upheld and highlight problematic policies and laws which interfere
with the right, (ii) make specific calls on governments to safeguard interests in
freedom of thought, (iii) take legal action to help establish the underdeveloped right,
all of which results in (iv) greater awareness of the right.

Civil society organisations are already taking legal actions in respect of other related
rights such as the right to privacy and the protection of personal data. Against this back-
ground, when it comes to the need for ‘clarity on the legal content and scope’ of the right
to freedom of thought, at least some clarity may emerge in the context of such ongoing
actions. This is because the argument can be made that the misuse of personal data has
enabled technology firms to breach people’s privacy rights and, by extension, undermine
the right to freedom of thought.*’

Consider some concrete examples. For many years, privacy advocates have argued
against targeted advertising based on surveilling or tracking people’s behaviour online.®*
Online advertising is primarily automatic, moves at speed, and happens behind the
scenes, unlike traditional advertising. One of the main methods, real-time bidding
(RTB), is an automated online auction system that auctions billions of advertisement
slots every day. In simple language, when a person clicks on a website on their phone or
laptop, for a split second there is a blank box where an advertisement will eventually
appear. But in that split second, personal data about them and their online preferences
are sent to multiple companies to solicit their bids for the opportunity to place their ad
in the advertising slot.®> ICCL research shows that, on average, a person in the US has
their online activity and location exposed 747 times every day by the RTB industry,
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while in Europe, RTB exposes people’s data 376 times a day.** ICCL is taking action in Euro-
pean courts to end this misuse of personal data.*” Not only does litigation of this sort
provide a model for future legal actions in respect of the right to freedom of thought,
viewing the issues at stake in ongoing privacy litigation through the prism of freedom of
thought may help us better define the contours of the right and its relationship to privacy.

Another potentially important means to safeguard interests in freedom of thought is
the regulation of technology companies. In this context, in the light of the Guiding Prin-
ciples on Business and Human Rights: Implementing the United Nations ‘Protect,
Respect and Remedy’ Framework, the Special Rapporteur makes several recommen-
dations about the responsibilities of technology companies.*® First, these companies
should examine how their products or services might infringe the right to freedom of
thought, paying particular attention to the effects on vulnerable people, including chil-
dren.®” Where problems are revealed, these companies should ‘adopt alternatives’ that
are more human rights-compliant.”® At the same time and on a regular basis, technology
companies should publish transparency reports that set out the ‘challenges’ the compa-
nies face in complying with the right, as well as detailing their responses to these chal-
lenges.”! In addition, digital platforms should ‘facilitate independent research on
compliance of their products and processes with international human rights law’ e.g.
by allowing independent bodies to carry out human rights impact assessments.””
Finally, the Special Rapporteur makes specific mention of neurotechnology companies,
recommending that they ‘ensure a robust, privacy-focused and human rights-compliant
framework for the collection, processing and storage of neurodata’.””

If adopted by technology companies, these strategies would undoubtedly make a sig-
nificant contribution to the protection of freedom of thought. Protecting the rights of
internet users, in relation to both privacy and freedom of thought is also likely to be ben-
eficial to users’ mental health.”* However, given that the Guiding Principles on Business
and Human Rights are soft law, how realistic is the prospect of technology companies
adopting these strategies? Not only do the guidance principles lack an enforcement
mechanism, but technology companies already raise concerns about the ‘heavy
burden’ of complying with various regulations.”

5.2. Freedom of thought, the Digital Services Act and the Al Act

If the Special Rapporteur’s recommendations are to be realised, what is required, we
submit, is governance (by hard law) that provides for ‘human rights-centered design,
deliberation, and oversight’ of technology.”® Against this background, we now turn to
consider two legislative initiatives on the part of the European Union, one a recently
implemented Regulation (the Digital Services Act (DSA))®” and the other a proposal,
which is currently in the legislative process (the AI Act).”® Both Acts, we argue,
provide means for the right to freedom of thought to shape the governance of technology
companies and implement many of the Special Rapporteur’s recommendations.

The Digital Services Act, which came into force in November 2022, is a Regulation
seeking to harmonise the approach of EU Member States in their efforts to create ‘a
safe, predictable and trusted online environment’, one in which the fundamental rights
set out in the Charter of Fundamental Rights of the European Union (‘the Charter’)
are effectively safeguarded.” Among other things, the Act clarifies the rules on the
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liability of providers of intermediary services in the face of user-generated illegal content
and places new due diligence obligations on those providers in respect of how they tackle
illegal content, risks to fundamental rights and broader societal risks (e.g. how disinfor-
mation might affect electoral processes). Of particular interest, from the perspective of
the right to freedom of thought, is the Article 25(1) DSA prohibition of deceptive and
manipulative practices commonly known as ‘dark patterns’, which are features on web-
sites that are designed to induce users into making certain decisions that they may not
have initially intended to make. Examples include hidden data protection controls or
misleading consent requests. In this context, Recital 67 of the DSA gives some useful
practical examples of the practices it considers impermissible. Yet, the requirement in
Article 25(1) that providers shall not ‘materially [distort] or [impair] the ability of the
recipients of their service to make free and informed decisions’ remains hard to opera-
tionalise. A right to freedom of thought that offers a principled account of what precisely
constitutes impermissible influence on thought could offer some much-needed clarity
and theoretical underpinning for legal requirements and prohibitions of this sort.

The Act also addresses the risks of manipulation associated with closely targeted per-
sonalised advertising. Article 26(3) prohibits providers from presenting advertisements
to users based on profiling that draws on the special categories of personal data outlined
in Article 9(1) of the General Data Protection Regulation (GDPR).' As Recital 69 of the
DSA stresses, targeted advertisements based on such sensitive data can ‘potentially appeal
to [users’] vulnerabilities’ and therefore ‘have particularly serious negative effects.”*"

It is in section 5 of the DSA, however, where we find the most promising potential
means for the right to freedom of thought to play a role in shaping the governance of
at least some forms of technology companies. This section sets out special obligations
for ‘very large online platforms and very large online search engines’, meaning platforms
and engines that have at least 45 million active users in the EU each month.'®® This most
obviously includes the likes of Google, Twitter and Facebook. Among other obligations,
Article 34 DSA requires that such providers must carry out regular risk assessments,
seeking to identify and assess ‘any systemic risks’ arising from the design or operation
of their services and systems, including their recommender and advertising systems. Sig-
nificantly, ‘systemic risks’ include ‘any actual or foreseeable negative effects for the exer-
cise of fundamental rights’.'®> Though the provision goes on to list certain fundamental
rights (such as privacy and freedom of expression) that have been traditionally under-
stood as especially relevant in the online environment, the list is a non-exhaustive one
meaning that, in appropriate cases, providers should seek to identify and assess any
risks to the right to freedom of thought under Article 10 of the Charter and the right
to mental integrity under Article 3. In addition, a further systemic risk of ‘serious nega-
tive consequences to the person’s physical and mental well-being’ is expressly mentioned
in Art 34(1)(b), which provides us with further grounds to argue that the right to mental
integrity should, where appropriate, be central to risk assessments undertaken by these
very large providers. Where systemic risks are identified, providers are required to
address those risks by putting in place ‘reasonable, proportionate and effective mitigation
measures’, examples of which are outlined in Article 35. The rest of the section outlines
additional due diligence requirements for very large online platforms and search engines
that align with some of the Special Rapporteur’s recommendations. Chapter IV of the Act
sets out rules relating to oversight, enforcement and penalties, the latter necessary where
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providers of intermediary services infringe the Act. So understood, the DSA is likely to be
considerably more effective than relying on any soft law alternatives.

Against this background, the DSA offers an opportunity, at least in the context of
intermediary service providers operating in Europe, to realise many of the Special Rap-
porteur’s recommendations about technology companies’ responsibilities towards safe-
guarding the integrity of the forum internum. This offers at least one path towards
better protection of the right to freedom of thought in the face of socio-technological
change. But other paths are also beginning to emerge. Take, for instance, the EU Com-
mission’s proposal for a new Al Act, which, according to its Explanatory Memorandum,
seeks to establish a ‘human centric’ approach to regulation to ensure that people ‘trust’
that Al technology is developed and used ‘in a way that is safe and compliant with the
law, including the respect of fundamental rights.'** The draft Regulation distinguishes
between different types of Al practices based on risk to health and safety or fundamental
rights. Al that creates ‘unacceptable risk’ will be prohibited whereas high risk AI systems
will be subjected to onerous due diligence requirements.'® While the Commission’s
Explanatory Memorandum and the draft Recitals make reference to impacts on ‘funda-
mental rights’ in general terms, some of the Al practices specifically mentioned in the
draft would have especially significant impacts on the rights to freedom of thought
and mental integrity.

For example, Article 5(1)(a) of the Commission’s draft prohibits the use of Al systems
that ‘[deploy] subliminal techniques beyond a person’s consciousness in order to materi-
ally distort a person’s behaviour in a manner that causes or is likely to cause that person
or another person physical or psychological harm’. ' Ever since a moral panic in 1957
over subliminal advertising,'”” both the public and many experts have come to view sub-
liminal messaging as the prototypical form of impermissible influence. A well-developed
right to freedom of thought could offer a clear explanation for why such practices are
inconsistent with respect for fundamental rights. For example, if the right to freedom
of thought stipulated that influences need to be accessible to the reasoned thought of
the thinker, to promote autonomous decision making, subliminal influences would be
deemed a violation of this right. Yet, subliminal techniques are low hanging fruit. We
are here inveighing against a practice that nearly all would agree is inappropriate and
which is rarely utilised in the contemporary environment.'”® What urgently needs to
be addressed is what forms of conscious stimuli should to be deemed manipulative by
the right to freedom of thought. We need to probe the grey areas.

Bearing on this point, the Explanatory Memorandum to the draft Act refers to ‘[o]ther
manipulative or exploitative practices affecting adults’ that may be facilitated by Al
systems.'” A well-developed right to freedom of thought could help clarify what
should be taken to constitute ‘manipulative or exploitative practices’ (a point also appli-
cable to the DSA). From a psychological perspective, this could involve the identification
of key components of thought, such as attention, reasoning, and reflection, along with
guidelines for how practices may impermissibly engage (or fail to engage) with these pro-
cesses.'1% It is also worthy of note that Article 5(1)(b) of the draft AT Act specifically pro-
hibits practices that ‘[exploit] any of the vulnerabilities of a specific group of persons due
to their age, physical or mental disability, in order to materially distort the behaviour of a
person pertaining to that group in a manner that causes or is likely to cause that person or
another person physical or psychological harm’. Whilst this provision is clearly to be
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welcomed, psychological research into human reasoning shows that we all possess cog-
nitive and affective vulnerabilities, which AI has the potential to exploit."'' As we men-
tioned above, at the end of section 3.2, the law needs to recognise that a ‘reasonable
person’ and ‘rational actor’ may often be both unreasonable and irrational. As such,
the insights of behavioural science must be incorporated into the design of the right to
freedom of thought and related legislation.''”

When the AT Act comes into force, the precise meaning and contours of its provisions
will be worked out through litigation before the courts, among other fora. Given that the
protection of fundamental rights outlined in the Charter is a core objective of the AI Act,
there is, we submit, real and important scope for arguments about the rights to freedom
of thought and mental integrity to feature in such litigation, inform how courts interpret
the provisions and thereby shape the governance of Al in Europe.

6. Conclusions

The right to freedom of thought is something of a legal enigma. On the one hand, it fea-
tures at the centre of international and domestic bills of rights, as an absolute right of
seemingly profound importance to the individual and society. On the other hand, it
has rarely featured in litigation to date and scholarly interest in the right remains limited.

Against this background, perhaps the main value of the Special Rapporteur’s Report lies
in the way it helps to renew our interest in this ‘forgotten freedom’,''” orienting our atten-
tion to the possibilities that are latent within this right. For instance, one of the defining
features of the right is the fact that it is not a qualified one, like most rights, but is absolute.
Absolute rights are powerful instruments since they offer as complete a protection as can
be offered in human rights law. But absolute rights can also be blunt instruments, and this
perhaps explains why courts take such care in outlining the contours of such rights. In the
case of the right to freedom of thought, a textual analysis of Article 18 of the ICCPR and
corresponding provisions in regional human rights treaties, such as Article 9 of the ECHR,
reveals a fundamental Cartesian distinction between unmanifested and manifested
thought, the former absolutely protected and the latter subject to lawful limitations. But,
as we have explored in this article, this seemingly clear legal distinction can be critiqued
from philosophical and psychological perspectives. The extended mind thesis, for
example, demonstrates that the Cartesian model is perhaps too simplistic and fails to
capture the range of ways that thought is generated and developed.

The questions, then, as to what exactly constitutes ‘thought’ and what forms of
thought enjoy absolute as opposed to qualified protection, cannot be answered by
lawyers working in their own silo. This is also true of other difficult questions that
emerge in the context of determining the contours of the right. For instance, what is
the boundary between permissible influence on another person’s thought and impermis-
sible manipulation?''* Dialogue between scholars in law and both philosophy and the
mind sciences (psychology, psychiatry) is therefore required.''> For such work to
occur, extensive groundwork is likely to be needed to allow those with narrow disciplin-
ary expertise in individual fields such as law, the mind sciences or philosophy, to gain a
working understanding of the concepts and state of knowledge in these other fields. Psy-
chiatrists, whose work often straddles law and the mind sciences, appear likely to be able
to play a key role in helping bridge the knowledge gap between those with expertise in the
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legal area and those with expertise in the mind sciences. Future empirical work in this
area could include the use of the Delphi technique''® (well-suited to areas where the
state of knowledge is unclear)''” to assess initial expert consensus in this area. There
will also be the need for psychometrically valid measures of freedom of thought to
support research in this area. At present, the only such tool of which we are aware, a
‘Freedom of Thought’ subscale of The Scales of Civil Rights questionnaire, ''® lacks
face validity.

Achieving a more holistic understanding of the scope of the right to freedom of
thought is essential if the right is to have more than just symbolic value. While many con-
cerns about the threats of neuroscience technology are hyperbolic in nature, there are, for
instance, real concerns about the impact of intrusive data collection and surveillance
activities on our freedom of thought."’” In this context, the Special Rapporteur’s rec-
ommendations are to be warmly welcomed, even if some of these recommendations
appear, at first glance, to be more aspirational than anything else. However, drawing
on relevant sections of the EU’s Digital Services Act, we have explored how some of
the recommendations about the responsibilities of technology companies might be
implemented. In addition, we have predicted that the rights to freedom of thought
and mental integrity, as outlined in the Charter of the Fundamental Rights of the EU,
have the potential to shape the governance of Al in Europe in the context of the legislative
proposal for an Al Act. We argue that more human rights-informed approaches to the
safeguarding of the right to freedom of thought are likely to emerge internationally
once policy-makers reorient their attention towards that “forgotten freedom’.
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